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(Testimony of Jaisohn Hyun.) 

Q. All I am trying to do is to get this date. You 
said, “thereafter.” What did you mean by “there- 
after’ ? 

A. I don’t know how long it takes us to make 
distribution and fill the pipelines, and then continue 
to fill the [244] requirements for our orders. I 
would say it would be a period of 30, 60 or 90 days 
was the period after June, 1949, that we intro- 
duced this in interstate commerce. 

Q. All right. Now, there is one additional pack- 
ing carton, which has been marked as Exhibit 47, 
for identification. I will ask you when you adopted 
this particular carton ? 

A. This particular carton was adopted on June 
29th of this year. 

Q. Of 1955? A. Yes. 

Mr. Lewis E. Lyon: I will ask that Exhibit 47, 
for identification, be received in evidence. 

The Court: It may be received. 

The Clerk: 47, previously identified, now ad- 
mitted in evidence. 

(The item heretofore marked Plaintiffs’ Ex- 
hibit 47 was received in evidence.) 

Q. (By Mr. Lewis E. Lyon): I place before 
you a carton bearing on the side “Chun King Beef 
Chop Suey,” having a red panel, and ask you when 
you were first familiar with that packing case? 

A. The first day this case opened in court. 

Q. Is your answer the same with respect to the 
blue one which I have placed on top of it? [245] 

AG) Mes: 
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Q. And is your answer the same with respect to 
the yellow one I place on top of that? A. Yes. 

Q. Who does the sales work for your company? 
Who does the selling for your company at the pres- 
ent time? A. You mean our sales executive? 

Q. Yes. 

A. Myr. Mooney, John Mooney, our sales man- 
ager. 

Q. Isee. You do not do the sales work? 

A. No. I perform in that field, but not pre- 
dominantly. 

Mr. Lewis E. Lyon: TI will ask that these three 
eartons be marked, for identification, at this time as 
exlnbits next in order. 

The Conrt: All right. 

The Clerk: Three empty cartons of Chun King 
products identified as Plaintiffs’ Exhibits 49, 50 and 
51, for identification. 

(The items referred to were marked Plain- 
tiffs’ Exhibits 49, 50 and 51, for identification.) 

Mr. Lewis E. Lyon: That is all. [246] 
ae BP G2 Fe Se 

JAMES EDWARD BINGHAM 
called as a witness on behalf of the plaintiffs, hav- 
ing been first duly sworn, was examined and testi- 
fied as follows: 

The Clerk: What is your full name? 

The Witness: James Edward Bingham. [247] 

Ge Ge ee Ge ap 
Direct Examination 
Q. (By Mr. Lewis FE. Lyon): Will you state 
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your full name, residence, and occupation, Mr. 
Bingham? 

A. James Edward Bingham; Duluth, Minnesota; 
plant superintendent of Chun King Sales. 

Q. How long have you occupied that position? 

A. Sinee the latter part of 748, or the early part 
of 749. 

Q@. Are you familiar with the packing cartons 
which have been used by Chun King for packing its 


Chinese American foods? A. Yes, sir. 
Q. Do the use of those come under your super- 
vision ? A. Partly, yes. 


Q. Before you are three cartons, marked Ex- 
hibits 49, 50 [249] and 51, for identification. Can 
you tell me when Chun King first packed its prod- 
ucts in those cartons? 

Mr. Harris: That is objected to, if the court 
please, as not the best evidence, and no foundation 
has been laid. 

The Court: Overruled. It 1s a preliminary 
question. Go ahead. 

The Witness: Will you read the question, please? 

(The question was read.) 

The Witness: Some time between January and 
March, of 1954. 

Q. (By Mr. Lewis E. Lyon): How do you estab- 
lish those dates? 

A. Those dates are established by a new product 
put out by Chun King at that time. 

Q. What was that product? 

A. That was the Cantonese divider pack. 
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Q. And is that Cantonese divider pack illustrated 
by any of the exhibits here in evidence? 

A. Yes, it is. 

Q. Will you point them out? Just come down 
and do it. 

A. Exlnbit 9, Exlibit 10, Exhibit 3. 

My. Lewis E. Lyon: That is all. Before that, I 
will offex in evidence at this time Exhibits 49, 50 
and 51, for identification, as Exhibits 49, 50 and 51. 

T will also offer at this time Exhibit 34, which 
is the 1250] Jan-U-Wine carton, heretofore marked 
for identification as Exhibit 34. 

{ will also offer at this time Exhibit 29, which 
is the wire which was sent by My. Paulucei to the 
Minnesota Mining & Manufacturing Company in 
1952, heretofore marked for identification as Ex- 
hibit 29. 

I will also offer at this time as Exhibit 30, the 
letter heretofore marked for identification as Ex- 
hibit 30, which is a letter of October 16, 1951, sent 
to Mr. G. C. Cronin by Chun King Sales, Inc., and 
which the witness, Mr. Cronin, admitted receiving. 

The Court: They may be received. 

The Clerk: Plaintiffs’ Exhibits 29, 30, 34, 49, 50 
and 51, heretofore identified, now admitted in evi- 
dence. 

(The exhibits heretofore marked Plaintiffs’ 
lixhibits 29, 30, 34, 49, 50 and 51, were re- 


ceived in evidence.) [251] 
Be ee te Be SS 
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IVAN ROBERT PETERSON, JR. 

ealled as a witness on behalf of the defendant, hav- 
ing been first duly sworn, was examined and testi- 
fied as follows: 

The Clerk: What is your full name? 

The Witness: Ivan Robert Peterson, Jr. 

The Clerk: With an “o” or an “e”’? 

The Witness: With an “o.” [252] 


Direct Examination 

Ones, Mr. Harris): What is your residence, 
Mr. Peterson? A. Minneapolis, Minnesota. 

Q. What is your present occupation ? 

A. ‘Tool designer. 

Q. How long have you been a tool designer? 

A. Since March Ist, this year. 

Q. By whom are you employed at the present 
time ? 

A. Minnesota Engineering Company. 

Q. So far as you know, does that have any rela- 
tion to the Minnesota Mining G Manufacturing 
Company ? A. No, it does not. 

Q. Were you ever employed by the Minnesota 
Mining & Manufacturing Company? 

A. Yes, I was. 

Q. When? 

A. From January, 1949, to October, 1954. 

Q. Did you ever work for that company in its 
tape-customer engineering department? 

A. I did. 

@. And when was that? 

A. From January, 1949, to late 1951. 
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Q. During that period did you do any work, 
as a part of your duties for the company, in con- 
nection with machines for [253] applying resilient 
sticky tapes to cans? A. Yes. 

Q. Will you generally describe the work you 
did? 

‘A. My assignments consisted of developing and 
constructing machines and fixtures for the purpose 
of applying tape to many objects, including eans. 
Generally, to develop an idea, and to construct a 
piece of machinery that would do the job. 

Q. During that period did you ever design or 
work on any taping machine to be used by the plain- 
tiff, Chun King Sales, Inc. ? Ae did 

Q. Wull you please generally relate the sequence 
of events in that work ? 

A. I don’t recall exactly when, but it was in the 
latter portion of 1949 I was assigned to develop and 
construct a machine for taping two cans end-to-end 
for use at the Chun King plant. In the latter por- 
iton of 1949 or early portion—just a minute. 

(Witness refers to paper.) 

Would you read that back? I think I have made 
one mistake of date. . 

(A portion of the answer was read by the 
reporter as follows: 

“A. I don’t recall exactly when, but it was 
in the [254] portion of 1949 I was assigned to 
develop and construct a machine” ) 

Lhe Witness: That is sufficient. —in the latter 
portion of 1950 that should be. 
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Then in January, late January of 1951, I was 
instructed to go to the Chun King plant in Duluth 
to make final corrections and work on the operation 
of the machine in their plant. 

Mr. Harris: I produce a drawing bearing the 
legend, ‘Tape Applying Movement, Minnesota Min- 
ing & Manufacturing Company,” which I ask to be 
marked as defendant’s exhibit next in order. 

Q. While the clerk is identifying that drawing 
and marking it, did you have anything to do with 
the building of the machine that you are referring 
to? foe és, sir, I built it. 

@. Who designed it? A) adh 

Q. Where was that built? 

A. In the Benz Building of the Minnesota Min- 
ing & Manufacturing Company. 

Q. Where? A. In St. Paul, Minnesota. 

Q. And how do you fix this date of January, 
1951, that you have referred to? [255] 

A. I have some personal records, some expense 
vouchers and things of that nature. 

The Court: Just a minute. 

The Clerk: <A list of exhibits identified only: 

Defendant’s Exhibit E, Umited States Patent 
2,679,281; Defendant’s Exhibit F, Patent 921,855; 
Defendant’s Exhibit G, Patent 1,672,889; Defend- 
amis Exhibit 1, Patent 1,939,719; 

Defendant’s Exhibit I, Patent 2,006,451; 

Defendant’s Exhibit J, Patent 2,078,227 ; 

Defendant’s Exhibit K, Patent 2,120,504; 

Defendant’s Exhibit L, Patent 2,307,406; 
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(Testimony of Ivan Robert Peterson, Jr.) 
Defendant’s Exhibit M, Patent 2,326,414; 
Defendant’s Exhibit N, Patent 2,444,830; 
Defendant’s Exhibit O, Patent 2,484,248 ; 
Defendant’s Exhibit P, Patent 2,502,635; 
Defendant’s Exhibit Q, Patent 2,587,685 ; 
Defendant’s Exhibit R, Patent 2,590,241 ; 
Defendant’s Exhibit 8, Patent 2,652,166; and a 

drawing headed “Minnesota Mining & Manufactur- 

ing Company of a Tape Applying Movement” is 

identified as Defendant’s Exhibit T. 

(The drawings referred to were marked De- 
fendant’s Exhibits E to T, both inclusive, for 
identification. ) 


Mr. Harris: I hand this print, Defendant’s Ex- 
hibit T, to counsel. I don’t have any copies of that. 


(The document was handed to counsel.) 


Q. (By Mr. Harris): Mr. Peterson, you said 
that you had some personal records to establish 
these dates that you mentioned. Wall you produce 
these, please? 

(The documents were handed to counsel.) 

Q. What are they? Will you explain what those 
records are? 

A. I have a form, a Minnesota Mining form, 
semi-monthly expense voucher, which covered my 
expenses incurred on this January trip, and a Min- 
nesota Mining form, “Company Business Mileage 
Report,” covering the mileage, my personal mileage 
for my own automobile when T made that trip. 

I have a Hotel Duluth receipt for my lodging, 
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and a receipt from the garage at Duluth for the 
service to my automobile. 

The Court: What is the date? Are they all dated 
the same time? 

The Witness: The 

The Court: Oh, I can see them when they are in. 
Don’t bother. 

The Witness: January 25th and 26th. 

The Court: The year? 

The Witness: 1951. 

The Court: All right. 

Mr. Harris: I ask that these four documents 
produced by [257] the witness be clipped together 
and be marked as Defendant’s Exhibit U. 

The Court: They may be received. 

The Clerk: Defendant's Exhibit U, a bunch of 
papers dealing with expenses of Witness Peterson. 


(The documents referred to were marked De- 
fendant’s Exhibit U, and received in evidence.) 


[See Book of Exhibits. ] 


My. Harris: I produce a two-page document en- 
titled, ‘‘Semi-Monthly Expense Voucher,” which 
I ask be marked for identification as Defendant’s 
Exhibit V. 

The Clerk: Semi-monthly expense voucher 
marked as Defendant’s Exlibit V. 


(The document referred to was marked De- 
fendant’s Exhibit V, for identification.) 


Q. (By Mr. Harris): Mr. Peterson, I show you 
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Defendant’s Exhibit V, for identification, and ask 
you what those documents are? 

A. They are thermofax copies of the originals of 
my semi-monthly expense voucher, and my mileage 
report for that same two days. 

Q. Is the second page of that record in your 
handwriting or not? 

A. Yes, it is in my printing. 

Q. Were those records made by you on or about 
the dates they bear? [258] 

A. Yes, they were. There is one correction. 
The name in the voucher I did not write. That is 
not my handwriting. But the rest of it 1s all mine, 
with the exception, of course, of the department 
head signature. 

Q. I show you Defendant’s Exhibit T, for iden- 
tification. Do you recognize that print? 

A. Yes, I do. 

Q. What is that? 

A. It is one of a series of sketches which we 
called schematics, illustrating and explaining vari- 
ous tape applying mechanisms and movements which 
the department had at that time, and—well, I think 
that 1s sufficient. 

Q. When did you first see a print of that draw- 
ing? 

A. Very shorily after it was drawn, I know that. 

@. Did you use it in any way in connection with 
this machine that you have referred to that you built 
and which was taken to the Chun King plant? 

A. Very definitely. It formed essentially the 
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tape applying mechanism built into this particular 
machine. 

Q@. When did you say that machine was com- 
pleted? 

A. In the latter portion of 1950, or very early 
in 1951. 

Q. Was it completed prior to your trip to Du- 
luth, evidenced by these expense vouchers? 

A. Yes, it was. [259] 


Q. What was the occasion for that trip on Janu- 
ary 31, 1951, to Duluth by you? 


A. The purpose of the trip was to actually get 
the machine functioning. 

Q. What did you do? 

A. I traveled to Duluth, and entered the plant 
of Chun King Sales, made myself known, and was 
taken into their plant in the area where they had 
set up—-the area they had assigned for this ma- 
chine, where they had it set up, and was shown 
how in their course of attempting to operate the 
machine in their plant it would not function 
properly. 

Q. In what respect? 

A. Primarily, the main difficulty was a skidding 
of the tape instead of adhering to the cans. When 
the arm came down in contact with the cans, instead 
of adhering and the tape being propelled from or 
through the tape mechanism, the tape merely skid- 
ded on the cans, and it would not tape. Ocea- 
sionally it would make a partial wrap. Sometimes 
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it would make a complete wrap, but most often it 
would skid. So I corrected that situation. 

Q. How long were you there in Duluth on that 
occasion ? 7 

A. One or two days. I left for Duluth one day, 
and I came back the next. 

Q. Was there any other equipment being used 
at that time in the Chun King plant for taping 
cans together end-to-end? [260] 

A. Yes, there was. 

Q. What was 1t? 

A. It was a jig. I shouldn’t say a jig,—there 
were jigs set up for a hand operation to do this 
same job. 

@. What did those jigs consist of ? 

A. Essentially, a tape dispenser and a piece of 
angle iron mounted to a hase. 

Q. Were they sct up in a production lne? 

A. Yes, I would eall it a production line. 

Q. Where was this machine that you were re- 
ferring to, with reference to these jigs? 

® Well, right in the same area: 

Q. What did you do to the machine to put it in 
operation ? 

A. Well, actually several adjustments were re- 
quired, and several bugs had to be taken out of the 
machine, as we say. Primarily, the big cause of the 
skidding was a slightly greasy condition of one of 
the cans, and in order to counteract that, it was 
necessary to provide a means of presenting some 
slack to the tape applying mechanism, so that the 
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cans would have a chance to get a start and over- 
come the inertia of the tape applying mechanism. 

Also, another point that was discovered was that 
the resiliency or the durometer of the rubber rolls, 
the foremost rubber roll or buffing roll—or, rather 
excuse me— [261] the applying roll was too hard, 
and that had to be changed so that it would be more 
resilient, and adhere the tape to the cans better. 

Q. Did you make that change? 

Avemides | -did. 

Q. Do you recollect any other changes that you 
made? 

A. There could have been others, minor adjust- 
ments and things of that nature, that I don’t recall 
now. 

Q. When you left the Chun King plant at that 
time, what was the condition of the machine that 
you were referring to? A. It was operating. 

Q. Operating for what purpose? 

A. Jor taping cans together. 

Q. In what relationship? A. End-to-end. 

@. And what was happening to the cans that 
were coming out of that machine so taped? 

A. Well, they were being packed in cartons. 

Q. Separate from the hand operation, or to- 
gether with the product of the hand operation? 

A. Actually, they were being packed right along 
with the hand production line cans. There was no 
attempt to segregate them. 


@. Did you make any further trip to the Chun 
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King Sales [262] Company after this trip which 
you have mentioned ? Ay Yes; edie 

Q. Approximately when was that? 

Peete pril, of 19515 

Mr. Harris: I produce a further semi-monthly 
expense voucher, consisting of two sheets, which I 
ask be marked as defendant’s exhibit next in order. 

The Clerk: Semi-monthly expense voucher, April 
1951, identified as Defendant’s Exhibit W. 

(The document referred to was marked De- 
fendant’s Exhibit W, for identification.) 

Mr. Harris: I exhibit this to counsel. 

(The document was handed to counsel.) 

Q. (By Mr. Harris): Mr. Peterson, I show you 
Defendant’s Exhibit W, for identification. What 
are those two records? 

A. They are thermofax copies of the expense 
voucher and mileage report that I turned in to 
cover the April trip. 

My. Harris: These expenses vouchers, if the 
court please, are offered into evidence as Defend- 
ant’s Exhibits U, V and W, respectively. 

The Court: They may be received. 

The Clerk: Defendant’s V and W admitted in 
evidence. Defendant’s Exhibit U previously ad- 
mitted. 

(The documents heretofore marked Defend- 
ant’s Exhibits V and W were received in evi- 
dence. ) 

[See Book of Exhibits.] [263] 

Mr. Harris: And the drawing, which is Exhibit 
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T, is offered into evidence as Defendant’s Exhibit 
of the same number. 

Mr. Lewis E. Lyon: The drawing is objected to 
on the ground it has been neither properly proven 
nor identified. 

The Court: What is it? 

Mr. Lewis E. Lyon: It is a sketch. The witness 
said he saw it, and that is all. 

The Court: What is that? 

My. Lewis E. Lyon: He said it is a sketch that 
he saw. 

Mr. Harris: He said he used it, if the court 
please, in designing the first machine. 

Mr. Lewis E. Lyon: He did not so testify. 

The Court: That is fine. Let’s have him identify 
it further. Just tell us about this, what this is, and 
who made it, and when you saw it. 

The Witness: It is a drawing of a tape apply- 
ing movement or mechanism. It was used by me 
in developing and building this particular machine, 
and other machines. 

Q. (By Mr. Harris): By ‘‘this machine,’’ what 
do you refer to? 

A. The machine for taping two cans together 
end-to-end for Chun King Sales. 

The Court: Were you here when that machine 
was exhibited the other day? [264] 

The Witness: Yes, your Honor. 

The Court: Was that the machine you were talk- 
ing about? 

The Witness: No, your Honor, it was not. 
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The Court: Was it one similar, operating in a 
similar fashion? 

The Witness: Yes, your Honor, it was similar. 

The Court: Similar. The machine that they 
showed was not your manufacture ? 

The Witness: No, your Honor, 1t wasn’t. 

The Court: All right. I think a sufficient foun- 
dation has been laid for this. It may be received. 

The Clerk: Defendant’s Exhibit T admitted in 
evidence. 

(The document heretofore marked Defend- 
ant’s Exhibit T was received in evidence.) 
[See Book of Exhibits. ] 

Q@. (By Mr. Harris): Mr. Peterson, did you 
have occasion to examine the defendant’s machine, 
which was marked as Plaintiffs’ Exhibit 21, for 
identifieation, and which was here in court the other 
day, while it was here? A. Yes, I did. 

Q@. In fact, you made some of the repair on that 
machine after it failed to operate, did you not? 

Ee Yes, I did. 

Q. Will you please compare the construction of 
the machine that was here in court, Plaintiffs’ Ex- 
hibit 21, for identifieation, with the machine that 
you designed and built [265] and set wp at Chun 
King Sales, as you testified? [266] 

Ge Ge fo SS oy 

Mr. Harris: Your Honor, may I say this: This 
machine that was here in court, that the defendant 
uses, is not built by the Minnesota Mining. 

PhewCoumi:: tknow that. (270)e6* * saa 
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Mr. Lewis E. Lyon: Your Honor, I object to 
that question on the ground there is no foundation 
laid. 

The Court: I will tell you what I will do. I 
don’t know this man, and I don’t know what me- 
chanical background he has had. 

In the case of the other witness from the Minne- 
sota Mining Company, who was their salesman, I 
declined to allow him to make a comparison with 
something which was not before the court, as to 
which he could not be properly cross examined, 
which the court could not see himself for purposes 
of visual comparison, because the court does not 
need an expert to compare ordinary machinery, 
and, to be consistent, [ will make the same ruling. 

However, I will allow you to show that this man 
is a draftsman, or an engineer, or a mechanic, and 
has special knowledge to enable him to make the 
comparison. Otherwise, I will rule the same as I 
did in the case of the salesman. 

Mr. Lewis E. Lyon: Just a moment. The point 
of my objection is, your Honor, that the machine, 
if it is in existence, is the best evidence. 

The Court: No, that does not make any differ- 
ence. You see, I don’t agree with you either. You 
go to one extreme, and he goes to the other. I stand 
in the middle, and, as I said before, a man may 
compare a machine even though it is not before us. 
In this case he would compare something [273] that 
was before us with something that is not. If he 
has such knowledge, that he can make a comparison, 
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at least one of them is here. The reason I declined 
to have the other witness make a comparison was 
because he was a salesman and could not read a case 
of blueprints. This man has produced blueprints, 
which he has stated represent a machine of a cer- 
tain type, and he may have the adequate knowledge 
to make the comparison. 

Go ahead. 

Q. (By Mr. Harris): Mr. Peterson, will you 
please review for the court your experience in ma- 
chine design, drafting, tool engineering and tool 
design ? A. Well, that goes back quite a ways. 

The Court: That is all right. Tell us your edu- 
eation. 

The Witness: Actually, I prepared myself dur- 
ing high school for an engineering education. Dur- 
ing my period between high school and military 
service, I worked in mechanical lines as a tradesman. 

Q. (By Mr: Harris): Asityiae? 

A. Asawelder. During my service in the Army, 
IT had one refresher course and one full term in 
A.S.T.P., which was the Army’s Specialized Train- 
ing Program, and that course was in basic engi- 
neering. 

When that program was discontinued, I was 
transferred to ordnance, and spent the rest of my 
Army career as a mechanic [274] welder in armored 
ordnance. 

Upon discharge from service, I went into weld- 
ing, and eventually went into production line work 
on presses, metal forming presses, and spent a year 
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in production,—various production jobs on a 

Q. What do you mean by production jobs? Do 
you mean putting the things through production? 

A. No, actually it amounted to tooling and set- 
ting up production. 

The Court: I was going to use that very word, 
because we know what tooling is, that that is to set 
up machines to make various things. Is that what 
you mean? 

The Witness: Yes, your Honor. 

The Court: JI see. All right. 

The Witness: Then in January of 1949 I went 
to work for Minnesota Mining in the tape-customer 
engineering service, initially as a draftsman, and 
worked on up to machine designer. 

Now, in that particular group, a machine designer 
actually made his own sketches, worked from them, 
built the machine, developed it, and put it in proper 
operating condition. 

The Court: In other words, you are not merely 
a theoretical man, who prepared the sketches for 
somebody else to embody intv an instrument or 
machine, but you did the [275] embodying, too? 

The Witness: Yes, your Honor. 

The Court: J am satisfied with that background 
that the answer may be given. [276] * * * * * 

The Witness: Essentially, they are the same in 
principle. The major difference, of course, is that 
the machine which I constructed and worked on 
was not as rugged as this one. It was not built as 
heavy, let’s put it that way. 
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It was constructed from the floor or the ground 
up, and it just grew actually piece by picce, and 
as they dropped into place, they eventually reached 
a point where they performed the function. 

Do you wish to have me compare minor differ- 
ences in the construction of these machines? 

@. (By Mr. Harris): Well, you might first 
compare the similarities, the basic similarities in 
the machines. 

A. Essentially, they both consist, first, of a 
means of rotating or propelling the cans, with suit- 
able timing devices to tie in a tape applying mech- 
anism, so timed that it will start, wrap, and sever 
the tape, and then eventually eject the cans. 

They both are similar in their taping mechanism, 
with minor differences. The principle of the tap- 
ing mechanism in both was the same. The drive 
and propelling mechanism is essentially the same 
in both machines. 

Q. In this machine used at Chun King, that you 
testified to, did that have any means for controlling 
the tension of the tape during application of the 
cans ? 

Myr. Lewis E. Lyon: Your Honor, that is objected 
to as [277] leading. The witness has not said that 
it had any tension. 

The Conrt: Yes. He is an expert. You cannot 
lead him. 


Q. (By Mb. Harris): Will you compare the 


u 


tape applying mechanism of that machine that was 
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used at Chun King with the machine, Exhibit 21, 
that was here in court? 

Mr. Lewis HE. Lyon: That has already been done, 
your Honor. 

The Court: I beg pardon? 

Mr. Lewis E. Lyon: I say I object to the question 
on the ground that the ground has already been 
covered. 

The Court: Go ahead. Let’s find out. 

The Witness: Well, they both consist, first, of a 
tape core mounted on a shaft, a fixed shaft. From 
there the tape progresses to a knurled or serrated 
roller, a grooved roller, with a non-backup principle 
or overrunning clutch principie, and thence to the 
applying roll. 

All of these elements are mounted on one arm. 

Then a secondary arm, containing a buffing roller, 
and a severing knife. 

Q. (By Mr. Harris): And what was the fune- 
tion of the applying roller, first of all? 

A. Yo initially adhere the tape to the can or 
object being taped. 

Q. And then what happened? 

A. Then, through the timing cf the machine, the 
eans [278] were clamped actually in an actual rela- 
tionship, rotated, and in so doing propelled the 
tape, and were buffed by the buffing roller on the 
eans, on the beads of the eans, and the cycle was 
complete when a little over-wrap was applied. 

The can would retract the arm bearing the tape 
roll and the applying roll, and the clutch, and it 
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was so constructed that it made a portion of travel, 
a portion of arc, before it in turn actuated the other 
lever containing the buffing roll and the knife, and 
in so doing, caused a displacement between them, 
shearing the tape on the knife, severing the tape, 
after which the cans were, through the timing of the 
machine, the cans were unclamped, and subsequently 
ejected from the machine. 

Q. What was the condition of the tape, as it was 
being applied to the cans, with the rotation of the 
cans ? A. Under tension. 

@. And how does that compare with the machine 
we had here in court, Plaintiffs’ Exhibit 21, for 
identification ? A. The same. 

@. Now, was this machine that went up to Chun 
King Sales, as to which you testified, was that a 
toy? A. No, definitely not. 

(). What was the purpose of that machine? 

A. The purpose of the machine was to prove a 
principle, prove that the job could be done in this 
manner. [279] 

Q. Did it do so? A. It did, yes. 

@. Did you ever seen any cans of food taped 
together in actual markets or stores, which had 
been taped by this particular machine that you are 
referring to? 

A. Yes, in my opinion, I have. 

Q. Where and when did that occur? 

A. Well, it happened some time later—it would 
be very difficult to fix any sort of date on that—in 
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the presence of my wife, in the course of a shopping 
expedition. Frankly, I looked for it. 

Q. Why? 

A. Well, because I was interested. I wanted 
to see evidence of the use of the machine. 

Q. By whom? A. By Chun King. 

Q. And what did you see? 

A. And I found eans which I very definitely be- 
lieve were taped on the machine, because they bear 
the unmistakable mark of my machine in the 
method of severance of the tape. 

Q. What do you mean by the method of sever- 
ance of the tape? 

A. Well, the particular knife that I had on my 
machine differed from the type that you saw here 
in court on the machine, in that it was a single point 
knife, with an [280] approximate included angle of 
about 90 degrees, I would say. I couldn’t fix it any 
closer than that, but it would leave a very definite 
“V” in the end of the tape, the trailing end of the 
tape, as we say, or the final hit of tape that was 
buffed down on the cans. 

Q. Where did you see those cans? 

A. I don’t really know which store it was in, 
but—well, I could guess, but I don’t know for sure. 

@. An ordinary commercial sale, was it? 

A. Yes. 

Q. Did you ever have any discussion with any- 
one at Chun King Sales, Inc., while you were there 
on either of these visits, as to putting tension on 
the tape as it was being applied to the cans? 
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A. Would you repeat that, please? 

(The question was read.) 

A. Yes. 

@. Will you relate what happened on that? 

A. Well, this discussion was actually with the 
girls working on the hand line, actually applying 
the tape. 

Q. What do you mean by the hand line, first of 
all? 

A. Well, they were working right alongside of 
me. They were taping cans in the jigs that they had 
there by hand. 

Frankly, most of them weren’t very receptive to 
the machine, [281] and there was, oh, a sort of 
ill-feeling to overcome, you might say—I don’t 
know, maybe—they, of course, had tried the ma- 
chine, and they had not been able to operate it to 
function properly. 

@. In what respect? A. Pardon? 

Q. In what respect didn’t it operate properly? 

A. Well, as I recounted before, you couldn’t trip 
the machine, to be sure that you would get a finished 
pair of cans afterwards, because there was a lot of 
skidding of the tape. That was the primary trouble. 

Q. What was said about this business of apply- 
ing tape under tension? 

A. Well, they made comparisons of their end 
product with my end product. 

Q. By “their end product,” vou mean what? 

A. By their hand taped combination of the two- 
ean combination. I realized, of course, that it would 
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be up to me to duplicate, as nearly as possible, if I 
could, their end product. 

Q. What was the condition of their end product? 
Did you examine it at that time? me Yes, I did. 

Q. What was the condition of the tape on the 
cans at that time,—on the cans which they had 
taped by hand? [282] 

A. It was stretched on the bead in order to 
eonform to the bead. 

@. Did you try to get your machine to do the 
same thing? a Wes, LE did. 

@. And did you accomplish that? 

A. Yes, I did. 

@. While the machine was there at the Chun 
King plant; is that it? Ape cs: 

Q. After this second visit of yours to the Chun 
King plant in April of 1951, when did you next see, 
if ever, that particular machine? 

A. I never did. 

Q. Do you know what happened to it? 

A. No, I don’t. 

Mr. Harris: You may cross examine. 


Cross Examination 

@. (By Mr. Lewis KE. Lyon): Mr. Peterson, as 
I understand your testimony, you made a machine 
and took it down to Chun King? 

A. I did not take it down. 

Q. Or, it was taken down, it wouldn’t work, and 
you went down and made some tests of this machine, 
which was made for [283] the purpose of trying to 
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test, as you say, a principle to see if the principle 
would work; is that correct? 

A. Well, I don’t go along with your terminology 
in the use of the word “test.” 

Q. What else did you do besides a test? 

A. I didn’t test the machine. I adjusted it, and 
made it work, and then left. 

Q. Isce. And the purpose of that machine was, 
as you testified, to try to test a principle, wasn’t it? 

A. ‘To prove a principle, I said. 

@. All right, to prove. And it was experimented 
with to see if the principle would work, wasn’t it? 

A. Yes. 


Q. All might. Then, to your knowledge, the 
Minnesota Mining & Mannfacturmg Company, 
while you were still there, tried to make a second 
machine, which would work, and delivered that to 
Chun King, didn’t they? 

I have no knowledge of that. 

You have no knowledge of it at all? 

None whatever. 

You were never there after April? 

I left that department in the latter part of 
1951, and have no knowledge of any second machine. 

Q. You were still in that department in Septem- 
ber of 1951, were you not? [284] 

A. I can’t recall the exact date when I left. 

Q. All right. Were you, or weren’t you there 
on September 13, 1951? A. In that department? 

Q. Yes. A. I do not know. 


> OPO 
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Q. Did you ever see—who was your immediate 
superior ? A. Immediate superior? 

Q. Yes. A. Walter Aldrich. 

Q. Did you know an L. 8. Mercer, Jr.? 

A. I have heard the name Bud Mercer, I think. 

Q. Wasn’t he the manager of the sales depart- 
ment of Minnesota Mining & Manufacturing Com- 
pany, in which department you were working? 

A. Iwas not working in sales. 

Q. This so-called experimental department was 
maintained by sales, wasn’t it? 

A. Yes, it was. However, I had no direct, or 
very little direct association with the sales depart- 
ment. 

@. And you have no knowledge whatsoever, al- 
though you were with Minnesota Mining & Manu- 
facturing Company until when? 

A. I was with Minnesota Mining until October 
of 1954. 

(. And you never had any knowledge of the 
fact that someone tried to make a second machine; 
is that correct? [285] 

A. No, I didn’t have any knowledge. 

@. Never heard of 1t? 

A. Not to my knowledge, no. 

@. And although you were in the same depart- 
ment until the latter part of 1951, as you have testi- 
fied, you know nothing of any attempt to build a 
second machine prior to September of 1951? 

A. No. 

Q. Never heard of it? A. No. 
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Q. Did you ever see or hear of this letter, writ- 
ten by Myr. Mercer of Minnesota Mining & Manu- 
facturing Company, of September 13, 1951, to Mr. 
Paulucci, and which says, “and of the fact that our 
machine is not performing satisfactorily’ ? 

A. No, I have no knowledge of this letter, and 
IT have never seen it. I didn’t know that it existed. 

Mr. Lewis E. Lyon: The letter referred to I will 
ask be marked for identification as the plainttffs’ 
next in order. It is now Exhibit D-2 to the deposi- 
tion of Jeno Paulueci, taken May 23, 1955. 

The Clerk: You want this numbered as a defend- 
ant’s or a plaintiffs’ exhibit? 

Myr. Lewis E. Lyon: As Plaintiffs’ 52. 

The Clerk: Plaintiffs’ Exhibit No. 52 is a letter 
from Minnesota Mining & Manufacturing Company, 
dated September 138, [286] 1951, to Mr. Jeno F. 
Paulueci. 


(The document referred to was marked 
Plaintiffs’ Exhibit 52, for identification.) 


Q. (By My. Lewis E. Lyon): Did the Minnesota 
Mining & Manufacturing Company send you out 
here? 

A. The Minnesota Mining & Manufacturing 
Company what? 

Q. Yes. A. Pardon me? 

@. Did they send you out here? 

A. They asked me to come, yes. 

@. And they paid your expenses, didn’t they? 

A. Yes. 
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Q. As a matter of fact, you know that they are 
conducting the defense of this action, don’t you? 

A. Pardon me? 


Q. Isay, you know that they are conducting the 
defense of this action, don’t you? 
A. I have no such knowledge. 
Q. How did they come to contact you to come 
out here? A. By phone. 
When ? A. Monday afternoon. 
What Monday? 
This last Monday afternoon. 
That is the 21st of this month? [287] 
Yes, I believe it was. 
And they told you to fly out that day? 
Yes. 
And you are not in their employ? 
No, I am not. 
Or in any company related to them? 
No. 
Are they paying your time out here? 
Yes, they are. 
. And your expenses? A. Yes. 
Mr. Harris: May I sce that letter, counsel? 
Mr. Lewis E. Lyon: You have seen it, and you 
have got a copy of it. 
Mr. Harris: I thought you were having it 
marked for identification. 
Mr. Lewis E. Lyon: It was in Paulucci’s deposi- 


tion, when you were present, or I would have shown 
it to you. 


SPOPOPOPOPOPOO 
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Q. I note on the face of this drawing, Exhibit 
T, that it states that the drawing was made by a 
Mr. Johnson. Do you know a Mr. Johnson? 

A. Yes, I do. 

Q. Did he work with you on this project? 

A. This particular Mr. Johnson? 

Q. Yes. [288] 

A. He didn’t work with me on this project. He 
was in the department at the time, and, naturally, 
gave me counsel relating to his principle here, when 
I was using it in the machine. 

Q. I see. You say this was his principle, and 
not yours; is that it? A. That is mght. 

Q. Now, you are familiar, are you not, with 
Exhibit 8? 

Mr. Lewis E. Lyon: Will you give it to me, 
please, for identification? 

(The document was handed to counsel.) 

Q. a copy of which I will place before you, 
being letters patent No. 2,652,166. 

A. Yes, I am familiar with it. 

Q. And you have studied that patent? 

A. Yes, I have read it through and looked it 
over, Ves. 

@. When? 

A. Within the past three or four days. 

Q. How dees the drawing, Exhibit T, differ, if 
at all, from the structure illustrated and described 
in Exhibit 8S? 

A. I would say they are very similar. 

Q. Well, this word “similar” can cover a multi- 
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tude of sins. In what respect is it similar, and in 
what respect is it dissimilar? [289] 

A. Well, the principal difference is merely in 
the method of labeling the parts. 

@. As far as the parts that are pictures are con- 
cerned, your statement then is that they are identi- 
eal; is that correct? 

A. I wouldn’t say either that they are identical. 
I would have to have a longer time to actually 
eompare them. J would say that the order on it— 
they are very, very similar. 

The Court: There is an entire difference when 
you talk architecturally, or from the standpoint of 
mechanical drawings between similarity and identi- 
eal, is there not? 

The Witness: Yes, vour Honor. 

The Court: “Identical” means they are exactly 
alike, and “similar” means they look like the other 
and they may function entirely differently; isn’t 
that true? 

The Witness: Yes, your Honor. 

The Court: If you said the drawings of the two 
machines are identical, you mean that so far as 
they reproduce the structures, they are the same 
and, of course, you would imply that they perform 
their function in the same manner, but if you say 
they are similar, there may be very slight or very 
ereat variations; isn’t that true? 

The Witness: Yes, your Honor. 

The Court: But all you say is they are similar, 
but they [290] are not identieal; is that it? 
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The Witness: Well, to me the word “identical” 
means you could lay one on top of the other, and 
look at them through the light, and they would abso- 
lutely coincide, and they are not that. 

The Court: They are not. That is what I gather 
from your distinction. 

Q. (By Mr. Lewis E. Lyon): And as far as 
their similarities and dissimilarities, you are not 
prepared to point those out; is that correct? 

The Court: The witness said, in fairness to him- 
self, that he is not that kind of lightning. 

Mr. Lewis E. Lvon: No, but he said he has read 
this in the last two or three days, your Honor, and 
studied it. 

The Court: He said he is not prepared unless 
you gave him time. 

Mr. Harris: I have no objection to his answer- 
ing that, if he can. 

Lhe Court: It is the hesitancy of the witness 
that I am trying to protect. 

Mr. Harris: I know, but I don’t think he needs 
your protection on this point, your Honor. 

The Court: All right. 

The Witness: I have an aversion to making a 
dogmatic statement about mechanics. [291] 

The Court: That shows an intelligent mind and 
a scientific mind. I wish it were more common. 
Unfortunately, it isn’t. Too many people become 
dogmatic. 

he Witness: Thank you. 

The Court: Let’s do this. We have been going 
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for an hour and fifteen minutes without interrup- 
tion. Suppose we eall a short recess, and you see if 
in ten or fifteen minutes of analysis you can answer 
the question. If at the end of that period you still 
say you don’t want to, I will tell the attorneys that 
you need not answer. Is that all right? 

The Witness: Very good. 

The Court: All right. Then let’s have a short 
recess. 

(A short recess.) 

The Court: Let’s go on, gentlemen. Have you 
looked at those? 

The Witness: Yes, vour Honor. 

The Court: Are you ready to answer? 

The Witness: Yes, I believe I am. 

The Court: All right. Go ahead. 

The Witness: Your question was if they were 
identical; was that it? 

Mr. Lewis E. Lyon: Yes. 

The Witness: In my opinion, the two mecha- 
nisms depicted here are in principle identical, yes, 
and will produce identical [292] end product. 

Q. (By Mr. Lewis E. Lyon): In function, are 
they identical ? 

A. In my opinion, they are, yes. 

@. Is that same answer true with respect to the 
machine which was here in court, Exhibit 21, for 
identification, is that identical with what is shown 
in this Johnson patent, and in the machine shown 
in this drawing, Exhibit S—or Exhibit T, is it?— 
Exhibit T? A. In function, yes. 
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Q. Are they identical in parts? 

A. No, they are not identical in parts. 

Q. Are they identical in mode of operation? 

A. In mode of operation,—to what do you refer? 

Q. The way they produce the results. 

The Court: Functionally. 

The Witness: Well, in both of these mechanisms 
there is no actuating mechanism involved. There is 
a lever here, and that is all. To that extent, they 
both have a lever. 

Q. (By Mr. Lewis E. Lyon): Now, in the John- 
son patent, the part that vou were referring to, and 
the only part of that patent—and by the Johnson 
patent, | am referring to Exhibit 8, for identifica- 
tion, Patent No. 2,652,166—the only part of that 
patent that deals with a machine for applying tape 
to cans is Figures 4, 5 and 6, is it not, and [293] the 
specification with respect to that part? 

A. Well, Figure 2 also depicts a mechanism for 
applying to cylindrical objects, one of which could 
be a can, so that I could say that 2 

Om 24 and: 6? 

A. ——4, 5 and 6 apply to cylindrical objects. 

Q. All right. Now, I am going to refer you to 
the photographs of Exhibit 21, for identification, a 
machine which was demonstrated here in court, and 
for the moment particularly to Exhibit 21-C. 

im this Exhibit 21-C there is a long mirror sur- 
face, in that it is very bright, roller, under which 
the tape is first trained, and which is journalled on 
a shaft at the top of the painted arm, to which the 
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tag bearing the number 21 is secured by string; that 
is correct, is it not? 

A. I didn’t get the question. Now, with all of 
the description, I missed the question. 

The Court: Read the question, Mrs. Zellner. 

(The question referred to was read by the 
reporter as follows: 

“Q. All right. Now, I am going to refer 
you to the photographs of Exhibit 21, for iden- 
tification, a machine which was demonstrated 
here in court, and for the moment particularly 
to Exhibit 21-C. 

“In this Exhibit 21-C there is a long mirror 
surface, [294] in that it is very bright, roller, 
under which the tape is first trained, and which 
is journalled on a shaft”—) 

The Witness: That is far enough. Yes. 

* & EX & 

Q. (By Mr. Lewis E. Lyon): Will you mark 
on Exhibit 21-C the roller to which we have referred 
by the letter “A”, with a [295] lead line? 

(The witness does as requested.) 

Q. Now, will you point out to me in Exhibit §, 
for identification, Patent No. 2,652,166 a roller 
which is like—— 

A. One which will perform that function? 

Q. is like the roller “A” in Exhibit 21-C? 

A. I will point out a portion of it, depicting or 
representing such a pin, or roller, or device. 

Q. In figures 2, 4, 5 and 6 which relate to a 
device for taping cans? A. No. 
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@. There isn’t any such, is there? 

A. Not in those particular views, no. 

Q. Nor is there one like this roller “A” in Ex- 
hibit T, is there? A. No. 

Q. All right. Now, will you point out in Fig- 
ures 2, 4, 5 or 6 of Exhibit 8, for identification, any 
part which corresponds with the tension ratchet 
which I am going to mark “B” on Exhibit 21-C? 

A. Well, in Figure 2, detail 33; in Figures 4, 5 
andro. detail 73. 

@. The patent says that the part 33 is a second 
roller. Does that correspond with the ratchet which 
IT have marked “B” on Exhibit 21-C? [296] 

A. I am sorry. I misunderstood, then, in your 
question. I thought you meant the roller. 

No, we don’t find any such similarity. 

@. All right. Now, in the machine which was 
demonstrated here in court, the roller, which I will 
mark “C” in Exhibit 21-C is longitudinally slightly 
spirally serrated; is it not? DN 9 SS. 

Q. Do you find any such serrations pictured or 
described in the patent, Exhibit S, for identifica- 
tion, in either Figures 2, 4, 5 or 6, or in the specifi- 
cations ? A. No. 

4). In the machine which was demonstrated here 
m court, bearing on the ratchet, which we have 
previously marked “B,” is a tension applying spring 
“Digeeinch 1 have marked. “D” on Extn ee 
which apphes tension in the ratchet mechanism 
previously marked “B.” Do vou find any such part 
deseribed in Exhibit 8, or pictured therein? 
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A. No. 
Q. Do you find any such part in the drawing 
which you have identified as Exhibit T? A. No. 
Q. Do you find any ratchet at all in Exhibit T, 


the drawing ? A. No. 
@. Do you find any serrated roller in the draw- 
ing, [297] Exhibit T? A. No. 


Q. In the photograph—I mean, in the machine 
which was marked for identification Exhibit 21, 
and which was demonstrated to the court, there 
was included a pair of grooved rollers, which f will 
mark H-1 and E-2 on the photograph, Exhibit 21-C 
for identification, and those grooves passed over the 
beads of the can; that 1s correct, is it not? 

A. Yes, I believe they did. 

Q. Allright. Now, do you find any such grooved 
rollers in either Exhibit T or Exhibit 8? 

A. Well, the plan view could very hardly show 
that groove. 

@. Then your answer is “No,” isn’t it? 

The Court: Well, so far as is shown there? 

The Witness: Yes. A roller in this case or a 
ficure of three-dimensions is represented by a flat 
plain surface. It cannot show any such groove. I 
don’t see any. 

@. (By Mr. Lewis E. Lyon): It doesn’t show it, 
then, does it? Jase INO: 

®. In either of them? AN: 

Q. And it is not shown in the patent, Exhibit 8, 
is if? [298] 
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A. To my knowledge, it is not. I haven’t found 
it in there. 

Q. Now, as an engineer, you recognize the prin- 
ciple that if you want to increase the tension re- 
quired to pull a tape or a string in tension, you will 
cause that string to pass through a circuitous 
route, will you not? 

A. It could be accomplished by that means, yes. 

Q. And that is what is accomplished, is it not, 
by the addition of this roller “A” to the machine 
shown in Exhibit 21-C? 

A. Very definitely not. That is a pre-stripping 
roll. 

Q. The tape passes around that roller in a cir- 


cuitous route, does it not? A. Yes. 
@. And it passes out of the straight line of ten- 
sion, does it not? A; Yes: 


Q. And the result of that will be to cause more 
tension to be required to pull the tape around the 
corner, isn’t it? 

A. It would have that result, ves, in addition to 
others. 

Q. In the drawing, Exhibit T, before you, you 
have defined the upper roller, which on the draw- 
ing is entitled “buffing roller” as having the pur- 
pose to buff the tape to the object; is that correct? 

A. Correct. [299] 

Q. And that is what is defined for that roller in 
the Johnson patent, Exhibit 8, for identification, is 
it not? 

A. The terminology is different actually in the 
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patent than it is in the schematic drawing. The 
term “buffing” is not used. 

Q. Is that the same purpose? 

A. Yes, L would say so. 

Q. What do you mean by “buffing”? 

A. To—in this ease it means to place the tape 
in more intimate contact with the object being 
taped. 

@. And that would be with the periphery of the 
beads, would it not? 

A. In this particular application, yes. 

Q. Now, the purpose of this so-called applying 
roller, which is the roller immediately below the 
buffing roller, is twofold, is it not: One, to apply 
the first portion of the tape to the beads of the can, 
and the other is to function with relation to the 
buffing roller and the knife to sever the tape at the 
end of the taping operation? A. Yes. 

@. Does it have any other function? 

A. Well, it will perform a secondary function, 
in that it will also buff, or help to cause a better 
contact of the tape to the object. 

Q. Any other function? [300] 

A. None that I ean see. 

Q. You say that this light weight machine that 
you tested at the Chun King plant was returned to 
Minnesota Mining & Mannfacturing Company. Do 
you know when? 

A. I never said that, because I don’t know that 
it ever was. 

@. You don’t know what happened to it? 
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A. No, I don’t. 

Q. You don’t know whether it was junked? 
A. No. 

Q. Returned? A. No. 

Q. Or thrown away? A. No, I don’t. 
Q. 


You know that it was not intended to be a 
commercially operating machine, do you not? It 
was merely a test machine, was it not? 

A. In intention—personally, I don’t believe it 
was intended. 

Q. It was merely a test machine. wasn’t it? 

A. Well, test is 

Q. <A try-out machine, if you don’t like the word 
“test” ? A. Or a “proof,” yes. 

Mr. Lewis E. Lyon: Or an experiment? 

The Court: Do you like ‘“‘experiment” better? 

The Witness: Well, yes, I believe it was. 

The Court: Well, give us your own synonym. 

The Witness: Well, I prefer the term “pilot 
machine.” 

iterCourt.) Filer? 

The Witness: Yes, a pilot production machine. 

Mr. Lewis E. Lyon: And in engineering 

The Court: Frankly, I haven’t heard that. 

Q. (By Mx. Lewis E. Lyon): In engineering 
parlance, a pilot and experimental machine are 
synonymous, are they not? 

A. Very definitely not. 

The Court: What is a pilot machine? 

The Witness: <A pilot machine is construeted for 
the purpose of doing production on a very limited 
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or small scale, to, in many cases, even prove a prod- 
uct or a principle, or to determine if a principle is 
sound production-wise, a pilot run. 

Q. (By Mr. Lewis E. Lyon): And what is an 
experimental machine produced for? 

A. For research, actually. 

@. To try out a principle and see if it will work, 
and see if it could be made to operate, isn’t it? 

A. Yes, but with no intent of producing pilot 
production on it. 

@. Do you know why you were taken off of this 
[302] development by Minnesota Mining & Manu- 
facturing Company, and it was turned over to some- 
one else? 

A. Well, I don’t think it was ever a case of my 
being taken off. In the meantime, I had taken on 
other assignments, and, like I say, later that year I 
left that particular department also. 

Q. You had no contact at all with the machine 
which is referred to in this letter of September 18, 
1951, did you? 

A. Is that the letter that you showed me? 

@. Yes. A. No, I had no knowledge of that. 

Q. So, taking that as a fact, you know that there 
was a second machine made, don’t you? 

A. Take what as a fact? 

@. What is stated in the letter from the ecom- 
pany that you were employed by, in the letter of 
September 13, 1951. 

A. I may assume it. I don’t know it. 

Q. You have no explanation for the fact that 
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you had nothing to do with any second machine, 
is that correct, if there was one? 

A. That is correct. 

Q. In 1952 did you have any contact with the 
Chun King organization ? A. In 1952? 

Q. Yes. [803] 

A. Well, the only other contact I ever had there 
Was once when my wife and I were on vacation in 
Duluth, I stopped in at their new plant. I had 
heard about their move at the time I was up there 
in ’51 in the Lake Street plant, and I stopped in at 
that time. I don’t recall who it was f met. It was 
possibly Ma. Bingham, or else the other gentleman 
whom I met on the earlier trips, and whose name 
slips me now. 

Was that Mr Johnson? 

A. The only one I ean recall is Ed. 

Q. Ed Johnson, was it not? 

A. I can’t recall what his last name was. They 
were then just in the process of setting up the place, 
and every one was so busy that we looked around 
a little bit, and then left. 

Q. And there was no machine, similar machine, 
at the plant that you saw at that time? 

A. Not that I ean recall, no. [304] 
ne 

ORVILLE MARTIN JOHNSON 
called as a witness on behalf of the defendant, hav- 
ing been first duly sworn, was examined and testi- 
fied as follows: 

The Clerk: What is your full name, please? 
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The Witness: Orville Martin Johnson. 
The Clerk: Spell the first name, please. 
The Witness: O-r-y-1-l-l-e. 
The Clerk: And the Johnson with an “o’? 
The Witness: Right. 


Direct Examination 

Q. (By Mr. Harris): What is your residence, 
Mr. Johnson? A. St. Paul, Minnesota. 

Q. What is your present occupation ? 

A. I am an engineer at Minnesota Mining & 
Manufacturing Company. 

Q. How long have you been employed by Minne- 
sota Mining & Manufacturing Company? 

A. For five and a half years. 

@. What is your technical educational back- 
ground ? 

A. In December of 1948 I graduated from the 
University of Minnesota, after spending four years 
there, as a mechanical engineer. 

After that I spent one and one-half years as a 
draftsman [805] at the Grayco Company, Minne- 
apolis, Minnesota. 

For the next five and a half years I have been a 
mechanical engineer at Minnesota Mining. 

@. iIn what department are you employed? 

A. The tape-customer engineering department. 

Q. And have you been in that department since 


you first went with the company? 
A. Yes, I have. 
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Q. Just, in a general way, state what your ex- 
perience has been in that department. 

A. For the first two and a half years I was a 
machine designer. I was given projects and asked 
to design and develop machines and fixtures for 
automatically or semi-automatically applying tape 
to our customers’ products. 

Q@. What kind of a tape was this? 

A. Pressure sensitive tape. 

@. Is there any other name for that you have 
heard used? 

A. Well, since this trial began I have heard 
of this resilient and tacky tape. 

@. Then will you go on with your experience in 
that department ? 

A. Yor the next three years I have been acting 
as a field engineer and working on tape applying 
problems directly for our tape customers. 

Q. Asa part of your duties in the general oper- 
ation of [806] your department, do you try to keep 
track of all tape applying machines that have been 
sponsored by your department which are in use 
throughout the country ? A. Yes, Ido. 

Q. Do you know of any machine for applying 
tape to hold two cans together in end-to-end rela- 
tionship in the State of California, other than the 
defendant’s machine, Exhibit 21, that was here in 
court? 

A. No, I don’t know of any other machine. 

Q. Are you familiar with that machine that was 
here in court, Exhibit 21? Avwl® Yes, Laan: 
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Q. When did you first become familiar with that 
machine ? 

A. The specific machine that was here? 

Q. Yes, the specific machine that was here. 

A. I saw that machine for the first time in the 
Summer of 1954. 

@. And what was the occasion for that? 

A. It had been sent to Oriental Foods several 
months prior to that time. 

Q. By whom? 

A. By Dellenbarger Machine Company of New 
York, and shortly after it was sent to Oriental 
Foods, Oriental encountered a few minor adjust- 
ment problems, and they were unable to cope with 
them successfully, so we suggested they return [307 | 
it to St. Paul, so that we could make adjustments 
on the machine and make it function properly. 

@. And was that done? A. Yes, it was. 

Q@. And while the machine was here in court, did 
you have occasion to again examine the machine? 

A. Yes, I did. 

@. How long have you been familiar with ma- 
chines of that general type? 

A. I have been familar with machines of that 
general type for close io ‘five years. In fact, it would 
be five years ago last month or this month. That 
would be in 1950. 

@. The latter part of 1950, was that? 

A. The latter part of 1950, when Mr. Peterson 
started to design the first machine. 

Q. Mr. Johnson, are you the Johnson who is 
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the patentee of U. 8. Letters Patent No. 2,652,166, 
which is Defendant’s Exhibit 8S? 

A. No, sir, I am not the same Johnson. 

Q. Did you know him, however? 

A. Yes, I did. 

Q. In what connection? 

A. Well, I attended the last year at the Uni- 
versity in his class, and I also knew him while he 
worked in the tape-customer engineering depart- 
ment. [308] 

Q. I show you the photographs which are Plain- 
tiffs’ Exhibits 21-A to 21-G, inclusive, and ask you 
to describe that machine, first of all, its construc- 
tion, and in doing so, to illustrate your testimony 
by labeling by the use of letters by this pin I hand 
you on the exhibit itself, or on one of these exhibits. 

A. Would you lke the complete machine desig- 
nated, all of the parts, or merely the tape applying 
mechanism ? 

Q. Well, the general construction of the machine 
first, the whole machine, and then we will get to the 
tape applying mechanism later. 

A. All right. First of all, the machine consists 
of a base plate. 

Q. Excuse me. Will you letter that? Excuse 
me one minute. We have some letters on one of 
these exhibits. Exhibit 21-C has some letters on 
it, so the next letter will be “EF”. Will you letter 
that base you referred to as “F”? 

(The witness does as requested.) 
@. You have put the “F”’ on Exhibit 2i-A, have 
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you not? You don’t need to put it on all these 
photographs, but just use as few photographs as 
you can to make your description complete. 

A. Fine. 

Mr. Lewis E. Lyon: Which one did you put it on? 

Mr. Harris: 21-A. [309] 

The Witness: 21-A, right. Next, the machine 
contains two vertical mounting brackets. 

Mr. Harris: Wiaull you label those “B-L” and 
| me 

Myr. Lewis E. Lyon: We already have a “B.” 

Mr. Harris: Oh, excuse me. That should be G-1 
and G-2. I am sorry. 


(The witness does as requested.) 


The Witness: And the next component would be 

the electric motor that is used to drive the machine. 

Q@. (By Mr. Harris): Will you label that “H’? 
(The witness does as requested.) 

A. The next parts would be the collars for sup- 
port rollers, which support the two cans, or three 
cans, if it is a three-can deal. 

Q. Will you label one of those collars “L’? 


(The witness does as requested.) 


A. The next part would be the clamp pad on the 
left side of the machine. 

@. Excuse me for interrupting you, but is there 
one or are there two of those rollers such as you 
have marked “I” on Exhibit 21-A? 

A. There are a series of rollers, but they all per- 
form the same function, that is, to support the cans. 
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Q. Were you referring just to the collars or to 
the shafts as well? [310] 

A. Iwas referring mainly to the collars. 

Q. And what are those collars mounted on? 

A. Each collar is mounted on a shaft. 

Q@. And is there one shaft, or is there more than 
one shaft? A. There are two shafts. 

Q. In one of the other photographs will you 
point out the two shafts, if you can find them? 

A. Okay. 

@. And identify them as “I-1” and “I-2.” 

(The witness does as requested.) 

Mr. Lewis E. Lyon: Which photograph is that? 

The Witness: 21-C, 

Q. (By Mr. Harris): Thank you. Now, will 
you continue with your description? You started 
to talk about some articles called driving pads. 
Will you describe those? 

A. I had mentioned the clamp pad, which is the 
pad on the left side of the machine, and is used to 
clamp the two cans together. 

Q. Will you label that as “J” on the exhibit? 

(The witness does ag requested.) 

Mr. Harris: The record should show that ap- 
pears as “J” on Exhibit 21-A. 

Q. Now, will you continue your description? 

A. The next part, to identify it, would be the 
drive [311] pad, which is located on the left-hand 
side of the machine. 

@. Will you mark that as “K’’7? 

(The witness does as requested.) 
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A. Is it all right to use this? 
Q. Yes, you may use this Exhibit 21-C, to con- 
tinue your description. 

A. And we will give different numbers; is that 
it? 

@. Our last number was “KK.” So the next ref- 
erence letter would be “L.” Al Aelerichi: 

Mr. Lewis E. Lyon: Did you put “K” on any- 
thing? 

Mr. Harris: Yes, “KK” is on Exhibit 21-A. 

The Witness: The next part would be the tape 
applying roller. 

@. (By Mr. Harris): Will you label that as “L” 
on Exhibit 21-C? 


(The witness does as requested.) 


@. What is that tape applying roller supported 
on. A. Itis supported on a tape applying arm. 

Q. In what manner is it supported on that arm? 

A. There is a shaft that is mounted directly to 
the arm, and the roller is mounted on that shaft, 
or rotates free on that shaft. 

Q. Will you identify the tape applying arm you 
have referred to as ‘“M” on Exhibit 21-C? [312] 

(The witness does as requested.) 

Q. And how is that tape applying arm sup- 
ported ? 

A. it is supported by a shaft, and the shaft is 
mounted on a vertical mounting member, and that 
shaft can barely be seen here. Possibly it would be 
better to do it on this shaft (indicating). 
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Mr. Harris: The witness will identify that as 
“N” on Exhibit 21-E. 

Q. Now, will you continue with your explana- 
tion of the tape applying arm, and its mechanism? 

Mr. Lewis E. Lyon: While he is on that, is that 
shaft rigid in its support? 

The Witness: I will just check to be absolutely 
sure. Yes, it is. 

Mr. Lewis I. Lyon: Pardon me for the inter- 
ruption. 

Q. (By Mr. Harris): Now, will you continue 
with your description of the mechanism that is car- 
ried by the tape applying arm? 

A. The second roller, or tape applying roller, is 
a clutch roller, or a one-way or a one-direction 
roller. 

Mr. Harris: Will you mark that with a capital 
me ? 

My. Lewis E. Lyon: It is already marked. 

Mr. Harris: Oh, excuse me. That has already 
been identified on the exhibit as “C,” is that correct? 

The Witness: Right. [313] 

@. (by Mr. Harris): Very well. How is that 
mounted with respect to the tape applying arm? 

A. That roller is allowed to freely rotate in one 
direction on a shaft that is rigidly attached to the 
tape applying arm. 

@. Why do you say in one direction ? 

A. Because, due to a rigid device, it is allowed 
to move in only—looking at the machine from this 
side—in the counterclockwise direction. That al- 
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lows tape to be applied to the cans but prevents the 
tape from backing out between the two rollers. 

Q. Is that the construction that is illustrated by 
the letters “B” and “D” already on Exhibit 21-C? 

A. Yes, that is correct. Shall I go ahead? 

Q. Yes, if you will, please. 

A. There is also a second arm that is mounted 
alongside of the tape applying arm, which is known 
as the buffing arm. 

Q. Yes. Will you mark the buffing arm, to 
identify it, with a capital “O” ? 

(The witness does as requested.) 

Q. And how is it supported ? 

A. It is allowed to rotate or move freely on a 
shaft that is mgidly affixed to the same vertical 
member that holds the tape applying arm. [314] 

Q. Are the tape applying arm and the buffing 
arm mounted on the same pivot? 

A. Yes, they are. 

@. And what is carried by that buffing arm ? 

A. On the end of the buffing arm a buffing roller 
is mounted. 

@. Will you please mark that as “P” on the 
print, Exhibit 21-C? 

(The witness does as requested.) 

A. Also, on that arm a knife is mounted for 
eutting the tape. 

@. Will you mark that “Q,” if you please? 

(The witness does as requested.) 
Q. Does that knife have a blade, a sharp edge? 
A. Yes, a very sharp edge. 
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Q. Will you mark the sharp edge as “R”? Let’s 
maricit ak.” 

(The witness does as requested.) 

A. Shall I go ahead, then? 

Q. Yes. 

A. The next component would be the pre-strip- 
ping roller, which is already marked by “A.” 

Q. On Exhibit 21-C? Ay ge Ge 

Q. How is that roller supported? [315] 

A. It is supported by a bracket or by a shaft and 
allowed to rotate on the shaft, and the shaft is rig- 
idly affixed to the mounted bracket. 

@. ids the mounted bracket itself identified on 
this print? A. No. 

(). Then let’s mark it “S.” 

(The witness does as requested.) 

A. The machine also contains a drum on which 

the tape core is mounted. 

Q. Will you mark that drum as “T” on the 
exhibit ? 

(‘The witness does as requested.) 

Q. What is the function of that drum “T’’? 

A. It holds the tape roll. 

Q. Is the tape roll free to rotate on the drum or 
the shaft of the drum? 

A. The drum is allowed to rotate freely on the 
shaft. 

Q. On the shaft that supports it? A. Yes. 

Q. What is that shaft held on? 

A. The shaft is rigidly mounted to the tape 
applying arm. I can go into more detail. 
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Q. Well, you might point out the ejecting mecha- 
nism on this appliance. A. Yes, There is a 

Mx. Lewis E. Lyon: Before you do that, may I 
ask one question ? 

Mire Lamis: Yes. 

Mr. Lewis E. Lyon: Are H-1 and H-2 the same 
as you have marked “L” on Exhibit 21-C? 

The Witness: Yes. 

Q. (By Mr. Harris): And to clear that up, 
Hi-1 and H-2 illustrate a pair of rollers on the same 
shaft, do they? A@ Yes. 

Q. Now, is there an ejectment mechanism on this? 

A. Yes, there is an ejector in the machine, and 
it consists of a pair of ejector arms, and rollers at- 
tached to the arms. 

Q. Would you mark the arms as “U-1” and 
U-272 

(The witness does as requested.) 

A. Itis very hard to see those arms on these. 

Mr. Harris: Perhaps if you could mark one of 
the arms on one of the exhibits it would be sufficient. 

Mr. Lewis E. Lyon: It is on 21-C. 

The Witness: Here I see them very well, on 21-A. 
Shall I mark them? 

Q. (By My. Harris): You might mark them 
PU lead 1-2:” 

(The witness does as requested.) 

Q. Referring you particularly to Exhibit 21-C, 
fT notice what appears to be a pin and a small dog 
or arm [317] connected to the buffing roller arm, or 
is that the taping roller arm? 


326 Oriental Foods, Ic., vs. 


(Testimony of Orville Martin Johnson.) 

A. No, the pin is attached rigidly to the buffing 
arm. 

Q. Will you mark that pin as “V’’? 

(The witness does as requested. ) 

Mr. Harris: I produce a group of five schematic 
drawings which I ask to be marked as Defendant’s 
Exhibits X-1, X-2, X-3, X-4 and X-5. 

The Clerk: Defendant’s Exhibits X, X-1, X-2, 
X-3, and X-4, marked for identification. 

(The documents referred to were marked De- 
fendant’s Exhibits X, X-1, X-2, X-3 and X-4, 
for identification. ) 

Q. (By Mr. Harris): Mr. Johnson, I show you 
Exhibits X, X-1, X-2, X-3 and X-4, for identifica- 
tion. Were those drawings made under your direc- 
tion and supervision ? A. Yes, they were. 

Q. What do they illustrate? 

A. They illustrate the tape applying mechanism 
that is used on the Dellenbarger can banding ma- 
chine. 

@. Which one? 

A. The one that was in the courtroom, the one 
that is used by Oriental Foods. 

Q. The one shown in the photographs, Plain- 
tiffs’ Exhibit 21? A, Yesticw. | 3iisi 

Q. You have labeled some of these photographs, 
Plaintiffs’ Exhibits 21-A, -B, -C and so forth. Will 
you kindly on Figure 1 of Defendant’s Exhibit X 
put the corresponding identifications, insofar as 
you can? A> Yes, sir. [21g ~ * "see 

Q@. (By Mr. Harris): Does that work? 
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A. Yes, this works very nicely. 

Q. I don’t think you made the “I” quite plain 
enough, Mr. Johnson. 

Verv well. Will you make that lead line a little 
heavier, so that it is plain? 

(The witness does as requested.) 

Q. I was pointing to this arm here, and not the 
roller itself. 

[eeeibaiis the one, (Indicating.) [320] 

Q. Thank you. Now, will you mark on Exhibit 
21-D, which I have here, the letter “Y” to identify. 
the cans in the machine? And the same on Ex- 
hibit X? 

(The witness does as requested.) 

Q. Now, Mr. Johnson, using Defendant’s Ex- 
hibits X, X-1, X-2, X-3 and X-4, will you kindly 
explain the operation of the machine shown in the 
photographs, Plaintiffs’ Exhibits 21 and following? 

A. Should I explain that right from here? 

Q. Yes, If you will, by reference to these sche- 
matic sketches that you have had made. 

A. The tape applying roller 

Q. First of all, what does Figure 1, which is De- 
fendant’s Exhibit , show? 

A. Figure 1 shows the tape applying arm and 
the buffing arm in the rest position before the tap- 
ing cycle begins. 

Q. What is the heavy black line in that figure 
on the exhibit? 

A. The heavy black line indicates the route of 
the tape from the tape roller, around the pre-strip- 
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ping reller, between the clutch roller and the apply- 
ing roller. 

@. And in that position what is the condition of 
the free end of the tape, which is shown as being 
just below the applying roller? 

A. The tape is free, that is, it is held at one 
end [321] by the applying roller and the clutch 
roHer. On the other end, it is free. 

Q. That is the part marked “end of tape” on 
this sketch ? 

A. The part of the tape marked “end of tape” is 
free, yes. 

Q. Now, will you go on with your explanation 
of what happens, first, in the operation of this 
machine? What is the first thing that happens? 

A. The first thing that happens is that the oper- 
ator turns on the switch, which starts the electrie 
motor rnnning. She then places two cans in end-to- 
end relationship on the support collars marked “T’’ 
in this sketch. 

She then releases the clutch by pulling the elutch 
trip lever, and that isn’t marked on the photograph, 
and when the clutch is released or tripped, the tape 
applying arm moves downward in the direction of 
the two cans. The tape applying roller brings the 
free end of the tape into contact with the two cans. 

Q. Where is that shown in these sketches? 

A. That is shown in sketch No. 2. 

Q. Figure 2, which is Defendant’s Exhibit X-1? 

A. X-1, correct. At this point the tape between 
the tape roller and the clutch roller is in a relaxed 
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condition, that is, there is a slack and there is a free 
loop of tape. [322] 

Q. Where, with respect to the pre-stripping 
roller? 

A. The free loop extends down below the pre- 
stripping roller. 

Q. And in that position shown in Exhibit X-1, 
what is the position of the buffing roller, of the 
buffing arm? 

A. The buffing arm has also moved down into 
eoniact, or, that is, the roller on the end of the 
buffing arm has moved into contact with the two 
cans. Simultaneous with the contact of the rollers 
with the cans, the cans begin to rotate. 

Q. In what direction, as viewed in Figure 2, 
which is Defendant’s Exhibit X-1? 

A. As viewed in Figure 2, the cans rotate in a 
counterclockwise direction. 

@. Approximately what is the speed of rotation 
of the cans? 

A. The speed of rotation on the Oriental ma- 
chine 1s approximately 60 revolutions per minute. 

Looking at Figure 3, which is Exhibit No. X-2, 
the cans have rotated a few degrees, or, that is, an 
increment of full rotation, and it shows that the 
free loop of tape is being taken up, but in this 
figure the free loop has not been used up com- 
pletely. 

Then referring to 

Q. Exeuse me just a minute. I note that appar- 
ently in [323] that Figure 3 the end of the tape 
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is beneath—has passed beneath the buffing roller. 
What is the purpose of that? 

A. The purpose of the buffing roller is to firmly 
wipe the tape into contact with the two cans. 

Q. And does the applying roller, as shown in 
Fieure 3, have any function during that operation ? 

A. Yes, the applying roller continues to place 
the tape into contact with the cans. It serves the 
function at that time, yes. The buffing roller merely 
serves to insure a good job. 

Q. Now, up to the point in the operation ilus- 
trated by Figure 3, which is Exhibit X-2, has there 
been any tension on the end of the tape that is 
shown applied to the cans in that figure? 

A. No, sir, there has been no tension up to that 
point. 

Q. Now, will you proceed with your explana- 
tion of the operation? 

A. Referring to Figure 4, the free loop of tape 
that has been provided by the pre-stripping roller 
has been taken up, and the rotation of the cans 
actually strips tape from the tape roll. 

Q. ‘The tape passing where on to the cans? What 
is the route of the tape? 

A. The tape goes from the tape roll down to the 
pre-stripping roller, around the pre-stripping roller, 
and up to [324] the clutch roller. It goes between 
the clutch roller and the tape applying roller, and 
from there on to the two eans. 

Q. Now, continuing with your explanation, what 
does Figure 5, which is Exhibit X-4, show? 
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A. Moving on to Figure 5, the two cans have 
made one complete revolution, plus a fraction of a 
revolution that is sufficient to provide a tape over- 
lap. 

@. Then what occurs? 

A. At this point the tape applying arm is 
actuated through a cam and linkage in such a 
manner that the tape applying roller moved away 
from the two cans. 

Q. ‘To the position shown in Figure 5? 

A. To the position shown in Figure 5, yes. 

@. And what effect does that have? 


A. The buffing arm is individually spring loaded 
in the direction of the cans, so that as the applying 
roller moves upward it draws the tape across the 
knife, to sever the tape. 


urther movement of the tape applying arm 
causes the applying arm to engage a pin on the 
buffing arm, to pull the buffing arm upward, also, 
so that it makes room for the cans to be ejected 
from the machine. 


@. And then do the cans continue to rotate from 
this position shown in Figure 5? 

A. Yes, they actually continue to rotate for a 
few [325] degrees, and it rotates long enough so 
that the buffing roller can wipe the last tab, end tab 
of tape down to the cans. 

@. And then what happens? 

A. Then further movement of the applying arm 
causes the arm to contact the pin, and moves both 
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arms free of the cans, such that the cans can be 
ejected. 

Q. What is the function of this pre-stripping 
roller that you have referred to in this mechanism? 

A. The function of the roller, of the pre-strip- 
ping roller, is to provide slack tape, that is, a free 
loop of tape. 

Q. At what point in the operation? 

A. The loop is made when the tape applying 
arm moves upward to cut the tape. At that point 
the tape web engages the stationary pre-stripping 
roller, and actually the pre-stripping roller pulls 
tape from the roll of tape. 

@. And why is it desirable to have such a free 
loop of tape in this mechanism ? 

A. The free loop of tape is necessary so that we 
can insure a positive application of tape to the cans 
initially, so that the tape will not tend to pull off 
the surfaces of the cans as the cans begin to rotate. 
it means that for the first increment of rotation the 
tape is not under any tension, it is merely free or 
loose, and can be easily wiped to the can, and it 
increases the amount of tack to make a more posi- 
tive [326] application. 

Q. Mar. Johnson, £ show yon Defendant’s Ex- 
hibit 8, for identification, which is the Johnson 
Patent No. 2,652,166. Are you familiar with that 

atent and its contents? me es, Sit. 

@. Will you please state how the mechanism 
shown in that patent compares with the mechanism 
of the defendant’s Deilenbarger machine, Exhibit 
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21, which is here shown by the photographs, Plain- 
tiffs’ Exhibits 21-A and following? 

A. The mechanical principle by which the Del- 
lenbarger can banding machine operates is equiva- 
lent to the tape applying mechanism described in 
the Johnson patent. 

Q. Now, how does the operation of the mecha- 
nism shown in the Johnson patent compare with 
the operation which you have described in relation 
to Defendant’s Exhibit X, X-1, X-2, X-3 and X-4, 
as pertains to the defendant’s Dellenbarger ma- 
chine? 

A. Could you read that question over again? It 
was a little long. 


(The question was read.) 


A. The mechanical principle, as deseribed by the 
Johnson patent, is also equivalent to the principle of 
operation that we have described by going through 
the sketches before me. [327] 

@. And as to the method of operation, would a 
machine built—would a tape applying mechanism, 
as shown in the Johnson patent, operate the same 
or differently than the defendant’s Dellenbarger 
machine ? 

Mr. Lewis KE. Lyon: Your Honor, I will object 
to that on the ground the witness has not been 
qualified to answer the question, as to whether he 
ever saw a machine like the Dellenbarger machine. 

The Court: Overruled. That goes to the weight. 
Go ahead. You may answer. 
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The Witness: Would you read the question 
again, please? 


(The question was read.) 


The Witness: It would operate the same as the 
mechanism on the Dellenbarger machine. [328] 
ae 88 85 Go me 

Q. (By Mr. Harris): Mr. Johnson, you heard 
the testimony by Mr. Peterson as to a machine 
which was built, and taken up or sent up to the 
Chun King plant in Duluth, Minnesota. You heard 
that testimony, did you not? 

A. Yes, sir. 

Q. Did you personally have any acquaintance 
or familiarity with that machine, to which he re- 
ferred? 

A. Well, I do recall that Mr. Peterson had that 
development as one of his projects, because I was 
interested in projects that everyone had in the de- 
partment, and I do reeall him working on that 
machine. 

Q. Approximately when was that? 

A. That was in the Fall of 1950. 

Q. What was the first machine that you ever 
saw for banding cans together end-to-end by sticky 
resilient tape? 

A. The first machine I saw was the one that 
Mr. Peterson completed in our department. 

Q@. Did your department, to your knowledge, 
make any actual drawings of that first prototype 
machine ? 
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A. No, they didn’t make any drawings of the 
first prototype machine. 

Q. Do you know of any later machine of gen- 
erally similar character made in your department 
at Minnesota Mining [329] & Manufacturing Com- 
pany at a later date? 

A. Yes, at a later date another machine was con- 
structed. 

Q. Approximately when was that, Mr. Johnson ? 

A. J can’t answer that question, because I don’t 
have the date. 

Q. Do you know what happened to that second 
machine ? A. No, sir, I don’t. 

Q. Do you know what happened to the first ma- 
chine that was sent up to Chun King? 

A. 1 know it was at Chun King Sales fora 
time, and I am also aware that it took part in a 
packaging show in 1952, and from there I am 
aware that it went out to the Dellenbarger Machine 
Company in New York, to be used as a guide from 
which Dellenbarger could put out a standard pro- 
duction can banding machine. 

Mr. Harris: That is all, your Honor. Counsel 
may cross examine. 

The Court: Cross examine. 

Mr. Harris: Oh, excuse me, one further ques- 
tion. I do have one further identification to make. 

The Court: All right. All the dceuments, sketches 
and photographs to which this witness has testified 
are in the record? 

Mr. Harris: Yes, your Honor, they are. 
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Q. Myr. Johnson, I show you a drawing which 
is Plaintiffs’ [830] Exhibit 31, for identification, 
and ask you if you recognize that drawing? 

A. Yes, I do. 

@. How does the construction shown in that 
drawing compare with the actual defendants’ ma- 
chine, which was marked for identification as Plain- 
tiffs’ Exhibit 21, and which was here in court? 

A. Well, I am aware that the Dellenbarger Ma- 
ehine Company assembled the machine that was 
in court from this drawing. 

@. And will you point out, perhaps using the 
photographs, Plaintiffs’ Exhibits 21-A, -B, -C, and 
so forth, to point out what differences, if any, there 
are between the actual defendant’s machine and the 
machine shown by this drawing, Plaintiffs’ Hix- 
louoty eae 

A. Well, there are a few minor differences that 
ean be pointed out. They don’t affect the over-all 
operation of the machine, however. 

One difference is the fact that the drawing does 
not include safety shields on both ends of the ma- 
chine, whereas the actual machine did contain 
safety shields. 

Secondly, the shaft on which the tape applying 
arm and the buffing arm rotate extends out from 
the mounting bracket on the drawing, whereas on 
the actual machine the shaft does not extend out 
from the bracket. [331] 

@. Are there any other differences that you 
noted ? 
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A. Yes. The drawing of the machine shows that 
the clutch roller, over which the tape passes, is a 
roller that has lends and grooves in it, that is, the 
lends and grooves go around the roller, whereas 
the actual machine has a knurled clutch roller, in 
which the knurls or lends and grooves are at right 
angles to the direction in which the tape moves. 

The machine drawing has a one-way clutch also, 
but the clutch is an internal spring-type clutch, 
whereas the actual machine uses a ratchet spring 
to keep the roller from rotating in a clockwise di- 
rection. 

There is one other difference. The drawing shows 
a certain type of handle on the clutch release, 
whereas the machine actually had a different shaped 
handle. 

@. Are any of those differences significant in the 
operation of the machine? A. No, siz 

My. Harris: At this time I wish to offer into 
evidence these five schematic drawings that the wit- 
ness has identified as Defendant’s Exhibits X-, X-1, 
X-2, X-3, and X-4, 

The Court: All right. 

(The documents heretofore marked Defend- 
ant’s Exhibits X-, X-1, X-2, X-3 and X-4, were 
received in evidence.) 

[See Book of Exhibits. ] 

Mr. Harris: I also offer into evidence at this 
time [3832] this drawing, which is Plaintiffs’ Fix- 
hibit 31, for identification, as Defendant’s Exhibit 
next in order. 
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The Court: It may be received. 

(The drawing formerly a part of Plaintiffs’ 
Exhibit 31 was marked Defendant’s Exhibit Y 
and received in evidence.) 

Mr. Harris: That is all, your Honor. 
The Court: Cross examine. 


Cross Examination 

Q@. (By Mr. Lewis E. Lyon): You are pres- 
ently in the employ of the Minnesota Mining & 
Manufacturing Company, are you? 

A. Yes, sir. 

Q. The Minnesota Mining & Manufacturing 
Company ordered you out here, did they? 

A. The boss of my department asked me to 
come out, yes. 

Q. And ordered you to report to Mr. Harris; is 


that correct? A. Yes, sir. 
Q. They told you that he was the attorney rep- 
resenting the company? Ne NO wine 


Q. What did he tell you he was the attorney 
tte? [333 | 

A. I understood then, and still do, that Mr. Har- 
ris was representing Oriental Foods Company in 
Los Angeles. 

@. You know, do you not, that your company 
is paying Mr. Harris in part? 

A. No, sir, I did not know that. 

Q. Had you talked to Mr. Harris before you 
were ordered out here? Aa G. site 

@. Were you told, when you were sent out here 
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to meet Mr. Harris, that he would tell you what 
to do? we Yes, si’. 

@. For the company? 

A. If you mean Oriental Foods, but not for 
Minnesota Mining. 

Q@. I mean, for Minnesota Mining & Manufac- 
turing Company. 

A. No, sir, not for Minnesota. 

@. Just exactly what was said to you? 

A. I was told that a lawsuit was taking place 
in Los Angeles, Chun King Sales Company of 
Duluth versus Oriental Foods of Los Angeles, and 
that I might be able to provide some information 
that would have a bearing on that trial. 

Q. Did they tell you what information? 

A. Yes. They said that it would be necessary 
to describe the operation of a Dellenbarger can 
banding machine, and I have seen several of them 
in operation, and they felt that [834] I would be 
the logical person, then, to explain it. 

@. Why were they interested in Dellenbarger 
machines—your company ? 

The Court: If he was informed. This, I gather, 
goes merely to show possible bias. 

Mr. Lewis HE. Lyon: Yes, your Honor. 

The Court: And the interest of the witness. 

My. Lewis E. Lyon: Also, to show the part taken 
by Minnesota Mining & Manufacturing Company 
in the defense of this action. 

Lhe Court: It matters only for two purposes, 
and that is merely to show the interest of their 
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witnesses, and, of course, if it should develop that 
they are the real beneficiary or party in interest, 
then the court has power. But LI haven’t seen any 
such so far. [335 | 

as 2 OF GP 

The Clerk: For the record, Mr. Harris, Exhibit 
31 was a group of drawings. Do you, therefore, 
want to introduce the particular drawing of the 
can banding machine as Exhibit 31-A? 

My. Harris: No, just the one drawing I exam- 
ined the witness on, which is drawing 30006. 

Lhe Clerk: Exhibit 31 was originally a group 
of drawings. Do you want this as 31-A? 

Mr. Harris: No, I want to make this drawing 
defendant’s exhibit next in order, whatever the ex- 
hibit is. 

The Clerk: Then, for the reporter, this drawing 
that is taken out of Plaintiffs’ Exhibit 31 is now 
Defendant’s Exhibit Y. 

The Court: Let’s go on, gentlemen. 

Mr. Lewis I. Lyon: Let me see that, please. 

(The document was handed to counsel.) 

Q. (By Myr. Lewis E. Lyon): You testified that 
you knew that the machine that was here in court, 
Exhibit 21, for identification, was assembled from 
this drawing, Exhibit Y; is that correct? 

Ny WES, SAE 

Q. How did you know it? Were you there? 

A. I wrote to the Dellenbarger Machine Com- 
pany, and asked them for a set of the drawings 
that they used to construct the machine for Oriental 
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Foods, and they sent the drawings to me a week 
later, with a letter indicating that the machine was 
built from those drawings. 

Q. Then the only information that you have is 
what someone told you by letter; is that correct? 

A. No, that is not correct. I ean also observe 
the machine and notice that the machine was con- 
structed from those drawings. 

@. You were not present and did not see any- 
body assemble the machine that was here in court, 
were you? A. Pardon me? 

Q. You were not present in the Dellenbarger 
Machine Works and saw the machine assembled 
that was here in court? A. No, sir. 

@. You do not know whether the Dellenbarger 
man who assembled the machine even had the draw- 
mg, Exhibit 31, in front of him, do you? 

A. Yes, I would—I believe he did, or I don’t 
think he could have constructed the machine, be- 
cause he would need to have the drawing In order 
to construct the machine. 

Q. The only thing is that you have been told 
this was a drawing that they had; isn’t that cor- 
rect? You weren’t there? [338] 

A. I wasn’t there, but I was told by letter, yes. 

Mr. Lewis E. Lyon: I move to strike the state- 
ment of the witness with reference to the assembly 
of the machine as founded entirely upon hearsay. 

The Court: The motion will be denied. 

Q. (By Mr. Lewis E. Lyon): Now, you stated, 
or you pointed out a number of differences in the 
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machine and that which is shown by this drawing, 
Exhibit Y—pardon me. Where I said 31 before, it 
should have been “Y.’’ Have you pointed out all 
the differences ? 

A. I pointed out all the differences that I ob- 
served. 

Q. Well, are those all the differences, IT am ask- 
ame VOU. 

A. I would have to make a very thorough de- 
tailed examination of the drawing alongside of the 
machine before 1 could answer that question. 

Q. And you have never done that? 

A. I made an examination that took approxi- 
mately a half an hour. 

@. From that examination you cannot now say 
whether or not you have pointed out all the dif- 
ferences between this drawing, Exhibit Y, and the 
machine, Exhibit 21, for identification; is that cor- 
mech? 

A. I believe I have pointed out the major dif- 
ferences. [339] 

Q@. All right. You are not willing to say that you 
have pointed out all the differences? Your exami- 
nation has not been sufficient; is that correct? 

A. I wouldn’t say it wasn’t sufficient, no. 

@. All right. Point out any other differences, 
then ? 

A. I would have to have the machine in front 
of me in order to point out the differences other 
than those that I have already mentioned. 

Q@. And vou do not have that machine here? 
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Ae NG wisit. 

Q. Do you have any knowledge as to when this 
drawing, Exhibit Y, was drawn? 

Ae Nogsi® 

Q. Do you have any idea as to what the insignia 
in the right-hand corner of this drawing means, 
where it says, “11-54? 

A. I imagine that means the date. 

Q. Which would be November 1954, would it 
not? A. Yes. 

Q. As a matter of fact, you have heard the 
testimony that the machine, Exhibit 21, was deliv- 
ered before that date, have you not? 

Deeerdcomi iat is correct. 

Q. You testified with respect to the operation 
of this machine, Exhibit 21, for identification, as 
shown by the [340] photographs, Exhibits 21-A to 


21-G, inclusive, have you not? A. Yes, six. 
Q. You heard the testimony of the prior wit- 
ness, Mr. Peterson, did you not? Aye Mes cir. 


Q. Do you agree with what he said? 

A. Hssentially I would, yes. 

Q@. You agree, then, that a function of this 
roller, which you call a pre-stripping roller, as you 
have illustrated the same in the drawings, Exhibits 
X-1 through X-4, inclusive, was to apply tension to 
the tape; is that correct? 

A. Would you please state the question again? 

Mr. Lewis E. Lyon: Will you read the question, 
please? 

(The question was read.) 
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The Witness: No, that is not correct. It per- 
forms the opposite function. 

Q. (By Mr. Lewis E. Lyon): As it is illus- 
trated in Figure 5 and in Figure 4, it 1s acting to 
eause the tape to be pulled through a more circui- 
tous route, is it not? A. Yes, sir. 

Q. And you agree with Mr. Peterson’s statement 
that under those conditions it requires more pull 
to pull a structure through a path, do you not? 

A. We would naturally have to agree that it 
would take more pull, yes. [341] 

@. All right. Then in Figures 4 and 5, where 
it is pulling through a circuitous route, you have 
to admit, don’t you, that it is causing more tension 
to be applied to the tape at that portion of the 
operation ? 

A. <A very minute amount of additional tension. 


@. Did you ever measure it? Pa a). sulle 
Q. Did you ever physically take hold of the tape 
and try to pull it through there ? A. Yes, sir. 


Q. Did you ever unwind the tape from off of 
what you ¢all a pre-stripping roller and try it? 

Eee es, Sil". 

Q. And it took more tension to pull it, did it 


A. It is not measurable, so I couldn’t tell. 

Q. Did you put anything on there to measure it? 

A. No, sir. 

Q. Then how do you know it is not measurable 2 

A. Beeause I know the force required to rotate 
a small roller of that type is very small. 


On 
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Q. Do you know the magnitude of the tension 
which is required to stretch the Minnesota Mining 
& Manufacturing Company tape to cause that tape 
to stretch sufficiently to adhere to the side walls of 
the can and pass completely around the beads, as 
it does in this Exhibit 10 illustration? [342] 

A. I do know how much force is required to 
stretch one-half inch wide No. 600 cellophane tape. 

Q. All right. How much is it? 

A. It is approximately seven and _ one-half 
‘pounds. 

Q. You know, do you not, that the Dellenbarger 
machine, Exhibit 21, if it is operating correctly, 
applies that requisite tension in order to cause that 
stretch of the tape, to cause it to adhere to the 
tape and the side walls, do you not? 

A. No, I do not know that. 

Q. You do not think it will do that; is that 
right ? 

A. JI doubt if the tape is stretched to the extent 
of seven and one-half pounds, or put under ten- 
sion to the extent of seven and one-half pounds in 
the Dellenbarger machine. 

Q. In the structure as illustrated by Exlbit 24, 
is that tape stretched so as to cause the tape to 
adhere completely to the side walls of the can and 
around the beads? 

A. It is very difficult for me to say. I am not 
sure. 

Q@. It was this type of structure hke Exhibit 
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24 that the Dellenbarger machine, Exhibit 21, was 
set up to operate on, wasn’t it? 

AY Yes, sir 

Q. I mean, it was set up that way when it was 
in court here? [343] 

A. No, when it was in court, it was set up to 
tape two cans together, not three cans. 

@. Well, had you seen it in operation in the 
defendant’s plant, set up to operate on three cans, 
like Exhibit 24? A. Nowsie 

@. Did you ever see it in operation? 

A. I have seen the machine in operation many 
times, but not in the Oriental Company’s plant. 

@. You never saw it 1n operation in their plant? 

ee NO: Sir, 

Q. You have testified that the drawing, Exhibit 
on Hixhibit Y that spring operated clutch? 

Y, has a spring operated elutch. Will you just mark 

A. It is very difficult to see, but we can see it 
on this drawing, and that is this part (indicating), 
that the lends and grooves are high spots and 
valleys. 

Q. All right. Just mark it there with the letter 
“Z.’’ I don’t think we have used that one yet. 

(The witness does as requested.) 

Q. The function of that spring you say is the 
equivalent of the ratchet mechanism which was 
employed in Exhibit 21-F; is that correct? 

ye) Nes S11". 


Q. And the function of that spring is to put a 


Chun King Sales, Inc., et al. 347 


(Testimony of Orville Martin Johnson.) 

[344] resistance to the free rotation of what you 
eall the clutch roller, as it is exhibited on Figure 
21, is it not? 

A. No, sir, that is not right. 

Q. It does not apply resistance to its rotation? 

A. It was designed to prevent the tape from 
backing up. 

Q. Does it not apply a resistance to the free 
rotation of the roller? 

A. Just a very minute amount, enough to rotate 
the roller, and that is all. 

@. And that is so the roller won’t rotate for- 
ward or backward, and the same pressure is ap- 
phed in each direction? A. No, sir. 

Q. Why not? 

A. It is the intent of the design that the roller 
ituin as free as possible in the direction that will 
allow tape to be apphed to the can, whereas it will 
not allow rotation in the opposite direction. 

@. Did you ever see a structure made like Ex- 
hibit Y in that respect? A. Exhibit Y? 

Q. This drawing in front of you? 

A. Yes, sir. 

Q. You have seen a Dellenbarger machine made 
that way? [345] 

A. No, I haven’t watched them build the ma- 
chine, but I have examined the Dellenbarger ma- 
chine. 


Q. With a spring-urge clutch in there? 
ne Mes, sir. 
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@. And that spring-urge clutch put a resistance 
to the free passage of the tape through the machine, 
didn’t it? 

A. Itis a free moving, or a free rotating roller 
in the direction in which the tape is applied. 

Q. Just answer the question, please. 

A. So that the amount of resistance is very, 
very slight. 

Q. Do you know whether a machine like Exhibit 
Y ever functioned satisfactorily ? 

ie eS, Sil. 

Q. Would you say that the machine which was 
exhibited here in court operated satisfactorily ? 

A. After we made some adjustments on it, yes. 

Q. Would you say that this, which is an illus- 
tration of the can which was taped in that machine, 
illustrates a satisfactory taping? And the exhibit 
is Exhibit 28. 

A. I can’t answer that question, because I don’t 
know what Oriental Foods’ requirements are, so I 
don’t know if that is satisfactory or not. 

The Court: Would it be considered a workman- 
like job, that would pass the test which you apply 
in the art? [346] 

Q. (By Mr. Lewis E. Lyon): Would that be 
satisfactory to you? 

A. I would like to mention one thing, first, that 
the machine could not be expected to do a good 
job since the eans are dented. 

Q. Just answer the question, please. Would that 
be satisfactory to you? 
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The Court: It is not what you expect. The ques- 
tion is: Is this a satisfactory job? You used the 
word “satisfactory.” 

The Witness: I believe that is a satisfactory job, 
in my estimation. 

Q. (By Mr. Lewis E. Lyon): To your mind, it 
would be satisfactory ? A. Right. 

Q. You heard the testimony of the witness, the 
plant manager, say that it was unsatisfactory, 
didn’t you? A, Ves. sir. 

@. But to you it is satisfactory ? 

The Court: That is argumentative. We don’t 
care what he heard somebody else say. You have 
got his answer, and that is what you want. 

Q. (By Mr. Lewis E. Lyon): Now what pos- 
sible difference can the dents in the cans make when 
the eans are wholly supported in the machine by 
the flanges at the ends? The end flanges aren’t 
dented, are they? [347] A. No, sir. 

@. What possible difference can it make that 
the side walls are dented ? 

A. Well, it is conceivable that the dents could 
eause the cans to bounce a little bit in the machine. 

@. How? Is there anything in contact with those 
side walls? A. Yes, sir. 

Q. What? 

A. The collars on which the cans or side walls 
are supported. 

Q. What collars? 

A. The collars that are—the collars that are 
marked ‘‘T” on Exhibit 21-A. 
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Q. And as you look at those exhibits, 21-A to 
-G, you will find the cans are wholly supported 
by the collars on the end flanges, and not on the 
side walls, will you not? 

A. They are supported there, but if there are 
dents in the cans, it is conceivable that there could 
be some shppage. 

@. Shppage from what? 

A. Slippage caused by the support collars 
marked, I believe it is “I’—— 

@. Will you look at exhibits 

AG contacting the dents in the can. [348] 

Q. Will you look at Exhibits 21-A to -G, and 
tell me how any one of those rollers ‘‘I1” could pos- 
sibly contact any of those dents? 


A. The rollers support the cans. 

Q. On the flanges, do they not? 

A. The two cans rest on the rollers. 

Q. On the end fianges,—on their end flanges, 
and not on the side walls of the can. 

A. That I am not certain. I can’t answer the 
question. 

Q. You don’t know what supports the cans in 
the machine? 

A. No, sir. It is possible that they could support 
the side walls. 

Q. Do you know why the Dellenbarger Machine 
Company, in making the machine, Exhibit 21-F, 
that was here, serrated the rollers lengthwise, and 
by that I mean the roller which is marked “‘C” on 
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Exhibit 21-C, instead of making it plain, as shown 
in the drawings, or grooved cirecumferentially 
around the roller? 

A. The Dellenbarger Machine Company did not 
make that change. 

Q. Oh, they did not. Do you know who did? 

A. Yes, sit. 

Q. Who? A. The Minnesota Mining. [349] 

Q. And why? 

A. The spring clutch arrangement has a ten- 
dency to wear out faster than the ratchet device. 

@. I am not talking about the ratchet or the 
spring clutch. I am talking about the longitudinal 
serrations. ae Oh, lami sory 

@. Did Dellenbarger 

The Court: Just a moment. Give the witness a 
chance to answer the question, now that you have 
corrected your question. Go ahead. 

The Witness: The machine came back to Minne- 
sota Mining for repair and adjustment, and we 
wanted to revise the clutch arrangement so that it 
would stand up longer under production use and 
still incorporate the same principle or idea behind 
this roller. We wanted to do it as fast as we could, 
and as inexpensively as we could, and we felt that 
by knurling the roller rather than making lends 
and grooves that go around the circumference, we 
could do the job faster and at less expense. 

@. (By Mr. Lewis E. Lyon): And, also, that 
that roller would get a better grip on the tape that 
way, wouldn’t it? 
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A. No, sir. It definitely does not get a better 
grip on the tape. 

Q. Why not? 

A. Because a knurl has high spots and low 
spots, and [350] by the very virtue of the knurl 
the adhesive comes in contact with the reduced 
area of metal. 

@. And the knurl also has a sharp edge at the 
edge of the knurl, hasn’t it, at each knurl? 

A. Not a sharp edge. It has a flat. 

@. And that flat will tend to dig into the tape, 
will it not? A. No, sir. 

@. Isn’t that the purpose that we knurl an ob- 
ject in machine tool design. 

A. It depends on what the knurl surface is go- 
ing to be used for. 

Q. Isn’t it so that we get a better gripping 
surface ? 

A. Not when we speak of tape. No, sir, it ‘has 
exactly the opposite intention. 

Q. Now, when was this change made in this 
machine, when it was sent back to Minnesota Min- 
ing? A. It was in the Wall of 1954 

Q. Why was Minnesota Mining interested in 
revising or making over so it would work a ma- 
ehine of the Dellenbarger Machine Company? 

A. The people of Oriental Foods mentioned 
to our tape salesman that the machine was giving 
them trouble, and they would like to have it re- 
paired, and inasmuch as Dellenbarger is located 
many thousands of miles away, a good [351] deal 
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further than St. Paul is, we suggested that we 
would take it back to our company and repair it 
for them, rather than having it sent to DelHen- 
barger. 

Q. Did you have any permission from Dellen- 
barger to revise their machine? 

A. Yes, we did. 

Q. Is Dellenbarger a subsidiary of Minnesota 
Mining & Manufacturing Company? 

A. No, sir. 

Q. What is the relation? 

The Court: Let’s not go into that, gentlemen. 
It is not material. He said that they had permis- 
sion, and that is enough. Let’s go to something else. 

Q@. (By Mr. Lewis E. Lyon): You have testi- 
fied something about a machine that was exhibited 
at a packaging show in 1952. Were you there? 

ANG, Sir, 

q. Did you see the machine at the show? 

Ze NOt. 

Q. Did you have anything to do with sending 
the machine to the show? A. No, sir. 

Q. Did you see the machine that was at that 
show at any time? 

A. That is the machine that 52] 

Q. Just pardon me. I would like to have an 
answer to the question. A. Yes, sir. 

Q@. Where? 

A. In the tape-customer engineering department 
of Minnesota Mining. 

Q. How do you know that the machine that 
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you saw at the tape-customer engineering depart- 
ment of Minnesota Mining was the Dellenbarger 
machine that was exhibited at the show in 1952? 

A. It wasn’t a Dellenbarger machine. It was a 
machine designed and built by Mr. Peterson for 
Minnesota Mining. 

@. How do you know that that was the ma- 
chine ? 

A. I was told it was the machine by my depart- 
ment head. 

Q. And that is the only information you have? 

A. Yes, sir. 

The Court: Anything further, Mr. Lyon? 

Mr. Lewis E. Lyon: Just a minute, your Honor. 
I am trying to find out. 

Q. You have testified that you knew Mr. A. E. 
Johnson, the patentee of the patent, Exhibit S, for 
identification; is that correct ? A. Yes sine 

Q. Is he still associated with Minnesota Mining 
& Manufacturing Company? [353] A. Yesiseine 

Q. In Minneapolis? AS in Sie eaime 

Q. In St. Paul. He is still available to testify 
for himself if he were ealled 2 A. Yes, sir. 

Q. The two rollers or two shafts carrying the 
rollers “I,” which you have marked on Exhibit 
21, whatever it was here in front of you—I will get 
them 

The Court: Don’t worry about those. The clerk 
will straighten them out. Let’s finish the cross ex- 
amination. Myr. Cunliffe will straighten out the 
records after we adjourn. 
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Mr. Lewis E. Lyon: Yes, your Honor. 

Q. on Exhibit 21-A, provide the supports 
for the cans as they are being rotated, do they not? 

A. Yes. 

Q. And there are on Exhibit 21-A eight of such 
rollers “I,” are there not? AY’ Yes. sir. 


Q. And those eight rollers are all the same size? 

A. Yes, sir. 

Q. And they provide the equivalent for support- 
ing in rotatable relationship to the trough or angle 
iron exhibited in Exhibit B, do they not? [854] 

A. They support the cans as the trough does, 
yes, sir; the equivalent. 

Mr. Lewis E. Lyon: These photographs, Hx- 
hibits A, B, C and D, did those come from the files 
of the Minnesota Mining & Manufacturing Com- 
pany, to your knowledge, and C and D are over 
here ? 

Mr. Harris: We will stipulate they did. 

Mr. Lewis E. Lyon: JI want to know whether 
this witness brought them or not. 

Mr. Harris: He did. 

Mr. Lewis E. Lyon: You stipulate that he 
brought them with him? 

Mr. Harris: Yes. 

Mr. Lewis E. Lyon: All right. 

Q. Now, I call your attention to the file numbers 
on these, A11705-1, ending with A11705-7. Does 
that indicate a series of those photographs? 

A. I believe it does, yes. 
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Q. And in that series there are the drawings 
A11705-6, and A11705-2, and -3, are there not? 

A. I believe there would be those photos also. 

Q. Why didn’t you bring those? 

A. I have never seen them. 

Q. You believe that there are such photographs, 
however? [355] A. Yes, sir. 

Mr, Lewis E. Lyon: What is all. * ~~ * * [25g] 


Monday, November 28, 1955, 10:30 A.M. 

Mr. Harris: If the court please, first I will offer 
into evidence Defendant’s Exhibits A and B, for 
identification, as Defendant’s Exhibits of the same 
letters. 

The Court: They may be received. 

My. Harris: Next, I offer into evidence the 
photographs, Defendant’s Exhibits C and D, as De- 
fendant’s Exhibits of the same letters. 

ic Gouri: All mohts "so. 36d 

(The documents heretofore marked Defend- 
ant’s Exhibits A, B, C, and D, were received 
in evidence.) 

[See Book of Exhibits. ] 

Mr. Harris: If the court please, may I offer into 
evidence the file wrapper of the patent in suit, 
marked Defendant’s Exhibit E, for identification, as 
defendant’s exhibit bearing the same letter. 

The Court: It may be received. 

(The document heretofore marked Defend- 
ant’s Exhibit If was received in evidence.) 

[See Book of Exhibits. ] 
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Mr. Harris: Next, if the court please, I offer 
into evidence the prior art patents pleaded, which 
ave Defendant’s Exhibits F through 8, inclusive, 
as defendant’s exhibits bearing the same _let- 
ters. [363 | 
a Sy oS ay Se 

(The documents heretofore marked Defend- 
ant’s Exhibits F through 8, both inclusive, were 
received in evidence.) 

[See Book of Exhibits. ] 

Mr. Harris: Next, if the court please, I wish to 
offer into evidence the deposition of Hugene L. 
Hammond, taken on [3864] November 16, 1955, as 
defendant’s exhibit next in order. 

The Clerk: That would be Defendant’s Exhibit 
Z. 
ce Ge So ES Sy 

The Court: All right. 

(The deposition referred to was marked De- 
fendant’s Exhibit Z, and received in evidence.) 


DEFENDANT’S EXHIBIT Z 
[Title of District Court and Cause. ] 


DEPOSITION OF EUGENE L. HAMMOND 
taken pursuant to Notice of Taking Depositions, 
under the Federal Rules of Civil Procedure for the 
District Courts of the United States, before Ralph 
E. Nelson, a Notary Public in and for the County 
of Hennepin, State of Minnesota, on the 16th day 
of November, 1955, at 950 Pillsbury Building, Min- 
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neapolis, Minnesota, commencing at 10:00 o’clock, 
ean 

Appearances: Williamson, Schroeder, Adams & 
Meyers, by Everett J. Schroeder, Esq., 950 Puills- 
bury Building, Minneapolis 2, Minnesota, appeared 
as counsel for and in behalf of plaintiffs. 

Harris, Kiech, Foster & Harris, by John Hofeldt, 
Esq., 417 South Hill Street, Los Angeles 13, Cali- 
fornia, appeared as counsel for and in behalf of 
defendant. [1]* 

.Mr. Schroeder: J hand the court reporter the 
original copy of the Notice of Taking Depositions, 
to be secured to the copy of the depositions when 
prepared. These depositions will be taken pursuant 
to the Federal Rules of Civil Procedure of the Dis- 
trict Courts of the United States. 

Will you swear the witness, please. 

Whereupon, 


EUGENE L. HAMMOND 
was called as a witness and, having been first duly 
sworn, testified as follows: 
(Discussion off the record.) 


Direct Examination 
Q. (By My. Schroeder): Will you state your 
name, please? A. Eugene L. Hammond. 
@. And vour address? 
A. 8542 Third Avenue South, Minneapolis, Min- 
nesota. 


[*Page numbering appearing on Defendant’s Exhibit Z, Dep- 
osition of Eugene L. Hammond.] 
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Q. And your occupation? 
A. Tamasales manager for the Minnesota Min- 
ing and Manufacturing Company, Ribbon Division. 
Q. And you are stationed then at the St. Paul 


office ? A. Branch, yes, sir. 
Q. Did you say you were sales manager? 
A. Yes, sir. [2] 
Q. You don’t actively sell then, is that correct? 
A. Oh, yes. 
Q. Oh, you do. What territory do you cover? 
A. I cover eleven states in the Midwest. 
Q. Does that include Minnesota? 
A. It does. 
Q. What are your duties in your present posi- 


tion ? 

A. To promote the sale of the gift wrap material 
which my company manufactures. 

Q. Is your activity limited to gift wrapping par- 
ticularly ? A. Yes, sir. 

Q@. How long have you held that position ? 

A. My title of sales manager, since the first of 
this year, 1955. 

Q. When did you go into the present work of 


promoting gift wrappings? A. In 1950. 
@. And have you been involved in that activity 
continuously since 1950? A. Yes, sir. 


Q. Do your duties involve calling only on pro- 
spective purchasers of gift wrappings then? 

A leas correct. 

Q. What were you doing prior to 1950? 
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A. I lived in Duluth, Minnesota, and I had a 
Scotch [3] cellophone tape territory. 

Q. By that, do you mean you were in the employ 
of Minnesota Mining and Manufacturing Company ? 

aw ‘Thats correct. 

Q. What was your position at that time? 

A. Salesman. 

Q. And you worked directly for Minnesota Min- 
ing and Manufacturing Company ? 

eee lites Correct. 

Q. You were not an independent dealer then, is 
that correct? 

A. No, sir, I was employed by Minnesota Min- 
ne 

Q. And you were directly responsible to whom 
at that time? 

A. To several people, depending on the period. 

Q. Well, will von name them, please? 

A. Mr. Jack Young was my sales manager when 
I first went up there. 

Q. And what was his position? 

A. He was the sales manager. 

Q. For Minnesota Mining and Manufacturing 
Company ? De Os, sir, 

Q. And who were the others? 

A. He was succeeded by a Mr. Harold Groth 
acting in the same capacity. 

Q. Were there any others to whom you were di- 
rectly responsible? [4] 

A. A Mr. Ed Decker succeeded Mr. Groth. 

@. And were there any others? 
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A. Not in that period. 

Q. Then you have given me the names of three 
gentlemen under whom you worked directly up until 
the time when you received your assignment to the 
promotion of gift wrapping tape, is that correct? 

Ae ates: correct. 

Q. And does that include all of the men under 
whom you worked directly? 

A. Iwas directly responsible to those three, yes, 
sir, at various times. 

@. Was there anyone else to whom you were 
directly responsible prior to 1950? 

A. We had sales supervisors, but actually, I still 
remained responsible to those people that I have 
named. 

Q. Who was your sales supervisor? 

A. Mr. Harold Kosanke was one of the sales 
supervisors, and there was one other, Ray Fagen, 
R. F. Fagen I believe it is. 

@. Have you ever seen a pair of cans taped 
together in an end-to-end relationship? 

eee oir, t have. 

@. When did you first see such a pair of cans? 

A. The early part of 1949. 

Q. When did you first hear of such a pair of 
cans being taped together? 

A. That was the first, to the best of my 

@. You had never heard of it prior to seeing it, 
is that correct ? A. Ihad never seen it before. 

Q. Had you heard of it prior to secing it? 

oe, INowsir. 
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Q. And where did you first see these cans taped 
together ? A. At Chun King Sales in Duluth. 

Q. And you had never heard, prior to that time, 
of anyone else taping them? A. «No» Sue: 

@. While vou were on duty in Duluth in 1949, 
was it part of your job to call on Chun King Sales? 

ue) Yes, sir, it was. 

Q. And did you sell tape to them? A. I did. 

Q. What kind of tape did they purchase? 

A. Half by 2592 Cellophane tape, and it was 
colored. They also purchased, previous to that time, 
smaller rolls for their office use. 

Q. You say that previous to that time, they pur- 
chased smaller rolls for the office use. What were 
the other rolls used for? 

A. They were used to seal tins. 

@. By that, do you mean that the tape was 
utilized to seal the contents of the can? 

A. No, sir, two tins together. 

Q. And what was the number they used of th 
tape? e 

A. No. 600 was the way we designated colored— 
or 1 mean Cellophane tape, and then we also have 
to designate the color if we wish a color. 

Q. Does the 600 refer to all types of Cellophane 
tape? A. It refers primarily to Cellophane 

Q. Tape generally. Ee Vics, cin: 

Q. And you could get the different colors under 
the No. 600, is that correct 2 A, YWes*"sine 

Q. Are you qualified to comment on the merits 
of the various types of tape? 
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A. I don’t know that I am at present, but I was 
then. 

Q. You were then? A. Yes, it was my job. 

Q. Do you happen to know, was that No. 600 
that they purchased the same tape that Minnesota 
Mining and Manufacturing Company is presently 
selling under the No. 600? 

A. ‘To the best of my knowledge, yes. [7] 

Q. You have never heard of any changes having 
been made in that tape? 

A. Periodically, we have changes for the in- 
provement of the tape. JI don’t know anything 
about that however. It’s of a technical nature, and 
I am not qualified. 

Q. You are not qualified then? A. No, sir. 

Q. Who did the purchasing for Chun King 
Sales, Inc. in 1949 and 1950? 

A. Well, now, this is 1949. 

Mr. Hofeldt: Purchasing what? 

Myr. Schroeder: Tape. 

Mr. Hofeldt: Of tape? 

Mr. Schroeder: Yes. 

The Witness: For the office use, I don’t reeall. 
For the material being used in the factory, Jeno 
Paulucci originally gave me the first order. 

@. (By Mr. Schroeder): He did? 

A. Yes, sir. 

Q. Something you said sounded as if you were 
not selling tape to Chun King in 1950. Were you? 

A. No, I was not. 

@. You were not. A. No, sir. 
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Q. You sold to them only in 1949? [8] 

A. 749, 

Q. When did you discontinue selling to them in 
"49 ? A. October 1st of 1949. 

Q. Why did you discontinue selling to them? 

A. My responsibilities for industrial accounts 
were relieved from me at that time. 

Q. I see. Do you reeall when you first made 
sales to Chun King Sales, Inc. for the purpose of 
taping cans together? 

A. Jn the early part of ’49 sometime. 

Q. Do you recall the month? 

A. I do not remember exactly, but it was early 
spring, late winter, something like that. 

Q. Of 19492 A. 1949. 

Q. You stated that the first order was placed by 
Mr. Paulucei ? UN SAS eine 

@. Were orders placed at a later date by other 
people in Chun King Sales, Ine. ? A. Yes, su 

@. Who placed those orders with you? 

A. 'To the best of my recollection, I think it was 
Jim Bingham. 

Q. You are not sure? 

A. Tam not sure. By that, I mean, I don’t 
know that he [9] put the ultimate stamp of ap- 
proval on an order, or whether or not he would 
State what he needed and then have it approved; 
that I don’t know. 


@. Was he the man you dealt with? 
ao Meswci 
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Q. Is he the only one you ever sold to outside 
of Mr. Paulueci? Aw Yeswsix 

Q. Where would you contact Mr. Pauluce: when 
you went up to Chun King Sales, Ine. ? 

A. They were located on Lake Avenue at that 
time right next to the famous Duluth lift bridge 
there. I don’t remember the address—5 something, 
Lake Avenue. 

Q. Would you visit Mr. Paulucci in his office? 

A. Yes, sir. 

@. Where would you contact Mr. Bingham? 

A. Usually in his office, which was back in the 
factory. 

@. Back in the factory. Just where in the fac- 
tory was Mr. Bingham’s office? 

A. Well, relative to the floor plan, it was, as I 
recall, on the same floor as the office was located— 
which I don’t remember what floor it was—but to 
the left as you went into the factory location. 

@. I see. 

A. I do reeal!l the Inspector, the Government 
Inspector’s [10] office, was right next door to him. 

Q. Did Mr. Paulucci at any time ever render 
any complaint about the quality of the Minnesota 
Mining tape at that time? A. Not to me. 

@. He never did to you? A. No, sir. 

Q. Do you know that he did to anyone else? 

A. That I don’t know. 

Q. So far as you know, Chun King Sales, Ine. 
was completely satisfied with the tape they received 
in 1949? A. Yes, sir. 
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Q. Did Mr. Bingham ever make any complaints 
to you as to the quality of tape? 

A. I think I reeall difficulty in the tape along 
the adheringe—I don’t know if I can exactly say it 
right—there was some diffieulty in having the tape 
stick to the tins. Ruffling, I think, is what it was. 

Oeyves. 

A. I don’t know what that involved, I mean, 
what the difficulty was involved, whether it was not 
enough pressure applied, or what the difficulty was. 

Q. Well, were they specific as to what the re- 
sults were? 

A. Rnuffling was the end result. 

Q. Well, were they complaining about the ap- 
pearance then, or that the cans were coming apart? 

A. I don’t remember. 

©. You don’t remember at all, but you do re- 
member there was some complaint then? 

A. Yes, sit, 

Q. They didn’t make the complaints to you 
though ? 

A. Mr. Bingham, of course, would. 

Q. He did make them to you, and what did you 
do about that? 

A. I suggested other types of tapes. 

Q. Did they try different types of tapes? 

A. I sampled them, as T recall, with a No. 700 
series, which is of an acetate. 

Q. Did Chun King Sales, Ine. people try this 
different. tvpe? ee NO. cite 

Q. They didn’t try them? 
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A. Not to my recollection. 

Q. You offered them to them, but they disre- 
garded your advice? 

A. That I couldn’t tell you. 

Q@. Then you don’t know whether or not they 
tried to use these different tapes? 

A. I don’t recall. 

Q. Did Chun King Sales, Inc. purchase much 
tape at that time? 

A. I was very pleased with the volume of sale. 

Q. Could you estimate the amount? 

A. The first order, I think, was fairly sizable; 
it was 144 rolls, as I recall, but that later was not 
a big order in proportion to what they were pur- 
chasing at a later date. 

Q@. That they subsequently used, is that right? 

A, Messina. 

@. Do you have knowledge of any complaints of 
this No. 600 tape coming from other users? 

A. I don’t understand your question. 

Q. Well, in 1949, did you ever hear of any other 
complaints about the nature of this tape No. 600? 

A. From any source? 

Q. From any source. A. Yes, sir. 

Q. What were they? 

A. Cellophane requires a certain amount of 
moisture. If it is left on a dispenser and not uti- 
lized, say, in the wintertime, in particular, with 
artificial heat, it will sometimes lose its stretching 
ability and will break, upon rolling it from the roll. 
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Q. ‘hen this No. 600 tape does stretch some- 
what? 
Yes, sir, to my recollection. 
It does. 
There is a small amount of stretch in it. 
‘here is a small amount of stretch in it? 
Yes. 
What is the nature of that characteristic 
with respect to the amount of tension required to 
make it stretch? 

A. That I couldn’t tell you. 

Q. You don’t know, but you do know that it did 
stretch? A. Yes, sir. 

Q. Well, did you ever hear of any other user 
complaining, any specifie user? 

A. No, sir, I can’t recall. 

Q. You ean’t recall any other, but you do know 
that there were some complaints about it? 

A. Yes, sir, we—I had some complaints. 

Q. You had them yourself? A. Yes, sir. 

@. Do you remember who they were from? 

mm No, sit) Ido not: 

Q. All that you recall is that there were some 
eomplaints ? A. Very small users usually. 

Q. What did you do in response to these com- 
plaints which you received ? 

A. I usually replaced the tape if it was justi- 
fied. 

Q. And let it drop there? A. Yes, sit, 

Q@. Would vou make any report to your com- 
pany on that complaint? [14] 


OPOorar 
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A. Yes, sir, I would. 

Q. Then you wouldn’t let it drop? 

A. Excuse me. Yes, that’s right. 

Q. Would you ask your company to take steps 
to rectify the cause of the complaint? 

A. ‘There were means whereby that wouldn’t be 
necessary. We have instructions on each tin which 
would relieve that situation. 

Q. What were those instructions? 

A. A small blotter placed in the tin of each 
Cellophane taped can asking that if the material 
did become dry, to moisten the blotter and seal 1, 
seal the tin. 

Q. But if you received the complaint from a 
user, you would normally forward that to your 
company, would you not? A. CGS isin: 

@. And ask them to do something about it? 

A. Yes, sir, usually we asked permission to re- 
place, if it was justified. 

Q. Throughout this period, until you were re- 
lieved of your duties in 1949 then, did you know 
of anyone else utilizing tape for taping two cans 
together in an end-to-end relationship? 

A. No, sir. 

a SP Fp BO Se 

Q. (By Mr. Schroeder): When you were con- 
tacting Mr. Paulucci and Mr. Bingham in an at- 
tempt to make sales to Chun King Sales, Inc., were 
you generally in the portion of the plant where 
the actual preparing operations were taking place? 

A. Yes. 
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Q. You were not in their office then, is that 
correct ? A. I would be there also. 

Q. Well, what oceasion would you have for being 
in the plant itself? 

A. Beeause I dealt with Mr. Bingham after the 
initial or the established use of this particular tape 
had been made. 

Q. I see. Then you didn’t make the sales in his 
office then as you testified previously ? 

A. In Mr. Bingham’s office? 

Q. Yes. 

A. That would be where I would usually get 
the order, yes, sir. However, that was on the same 
floor as the operation was taking place. 

Q. In so doing, which portions of the plant 
would you most frequently pass through? When 
I speak of “portions of the plant,” I am referring 
to the operations. 

A. I was all over that whole plant. If I went to 
see Mr. Bingham, it would be necessary for me to 
trace him down, wherever he might be. 

Q. I see. 

A. But I generally contacted him in his office 
or on the same floox where the operation, the tape 
operation, was taking place. 

Q. Why would you contact him where the tap- 
Ing operation was taking place? [20] 

A. To see the operation. 

Q. I see. 

A. IT also replaced blades on the dispensers, so 
henee, I did see the operation. 
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@. Were those dispensers provided by your com- 
pany ? 

A. They are manufactured under our specifica- 
tions. 

Q@. Was it part of your business to replace these 
blades ? A. Yes, sir, part of our service. 

@. And in so doing, did you observe the taping 
operations ? A. I did. 

Q. Did you study them carefully ? 

A. That I can’t say. I was very aware of the 
use that the tape was being put to. 

@. In other words, you knew that the tape was 
being used to tape two cans together? 

A. Yes, sir. 

Q. No doubt in your mind about that? 

A. Positive. 

Q. Did you study the operation carefully so 
that you would know exactly how it was done? 


A. Yes, sir. 

Q. You could 

A. One qualification: Exactly how it was done? 
Q. Yes. 

A. Iam relying on my memory. 

@. Well, of course; you have to. A. Yes. 
Q). 


Could you repeat exactly how that operation 
was performed ? 

A. JI can generally give you the layout if that 
will help. 

Q. Well, I want to know how carefully you ob- 
served this operation. Did you observe it carefully 
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enough so you could be sure you could repeat it 
exactly as it was performed? 

A. I can't exactly repeat. 

Q. Jt was more or less of a fairly casual obser- 
vation then? 

A. I would not say casual. I am quite aware 
of his operation. 

@. You had been made aware of it? 

A. No, sir, I remember it distinctly. 

Q. You remember it, but you didn’t observe it 
carefully enough so you could reproduce it exactly, 
is that 14 

A. If you would like to have me go over the 
operation, [ think that 

@. Well, I would like to know first of all 
whether or not you feel that you know exactly how 
it was performed. A. Generally. 

Q. Generally? Age Ves: 

Q. Allright. You had no oceasion to observe this 
operation subsequent to October, 1949 then, is that 


correct ? A. After October? 
Q. Yes. ieeeNO, Sine 


Q. So you are speaking then only from the early 
part of *49 to October, 1949 in the operation? 

oe “(MGs SIT. 

Q. Would you describe as best you ean then this 
taping operation ? 

A. All right. There were heavy-duty dispensers 
which held the pressure-sensitive tape. The opera- 
tors sat with the blade away from them — sat or 
stood, I don’t recall. 
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Q. You don’t remember whether they were 
standing up or sitting down? 

A. I do not remember. 

Q. I see. 

A. There was an angle iron placed in the center 
of the table generally; two tins were placed in the 
angle ivon; the tape was then applied to the bead- 
ing of the two tins. The operator then apphed the 
tape, the free end of the tape, to the tins, and then 
the material was placed around the tins. 

Q. The tape was wrapped around the tins? 

A. ‘Yes, sir. 

@. I see. Was the tape cut off from the dis- 
penser before they proceeded to wrap the tape 
around? [23] A. I don’t remember. 

Q. You don’t remember. All you know is that 
they had an angle iron, they placed the cans in 
it A. They had dispensers. 

@. And they had dispensers; they pulled the 
tape out 
They pushed the tape away from them. 
They pushed the tape away from them? 
Yes, sit. 

And the dispenser was directly in front? 
iia s corpéct, 

And they tabbed it on the cans? 

The ends of two tins. 

Yes, the adjacent ends. 

Yes, sit. 

The ends abutting? A Vhatisaecht, 
And then did they tear the tape off? 


DOP>OPOPOPO> 
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eee | don? recall that: 

Q. You don’t recall that, but you know they 
wrapped the tape around the can? 

A. Applied it at that stage. 

Q. But actually, you are sure only of this much, 
is this correct, that they used the tape, and they 
used the dispenser, and they used a V-shaped 
trough, placed the cans in end to end, applied the 
tape to it, and then somehow wrapped the tape 
around the cans; you are sure of that? 

A. Yes, sif. 

Q. That is all you are sure of 2 

ewe 8, Sit. 

@. You can’t describe it any more adequately 
than that? Pe Og Sir" 

Q. Do you recall whether or not the girls or 
Mr. Bingham ever complained that their hands got 
sore from using this tape? A. Yes, suv lida 

Q. They did? A. Yes. 

@. Did they complain that it cut their fingers? 

A. Specifically, their thumb. 

Q. Their thumb, I see. Did they wear any 


guards on their fingers ? A. Adhesive tape. 
Q. Did practically all the girls have the adhesive 
tape? A. That I don’t recall 


Q. Is there anything you could state about the 
relative positions of the V-shaped trough and the 
dispenser other than that the dispenser was directly 
in front of the operator? 

A. I don’t understand your question. 

Q. Well, was there anv peculiar relationship 
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that you know of between the dispenser and the 
trough? [25] 

Peeeleewenly oad thing abot i that LT aecall, 
why I distinctly remember it, was the fact that 
the dispenser was made so that you usually pull the 
tape with the blade toward you rather than working 
with the blade away from you. Therefore, the dis- 
penser was lined up close to the operator, the 
V-trough was in the center generally of the table, 
and the cans were placed in the trough. 

Q. How wide was the table, as a rule? 

A. The average width of a table. It was long. 

Q. It was long? A Yes eee 

@. When you say “across the width,” you are 
speaking of transverse to the table now, is that 
right? 

A. Well, they were sitting as we are right now, 
and as I am in particular, in relation to the length 
of the table. They were at right angles. 

Mr. Schroeder: Let the record show that the 
witness is facing at right angles to the length of 
the table. 

Q. (By Mr. Schroeder): How wide were these 
tables ? A. (No response.) 

@. You do not recall? 

A. They did not appear to me to be out of the 
usual in width. 

@. Can you say how far the dispenser was from 
the V-shaped trough ? A. Ido not know. 

Q. So then all that you really know is that the 


o16 Oriental Foods, Inc., vs. 


(Deposition of Eugene L. Hammond.) 
dispenser was in front of the taper, and the trough 
was on the table ahead of them? 

mee Nes, Sir. 

Mr. Hofeldt: Mr. Schroeder, “ahead of them’’; 
I don’t quite understand. 

Mr. Schroeder: Ahead of the taper. Shall I add, 
‘beyond the dispenser’? It’s all right with me. 

Mr. Hofeldt: Yes. Was the dispenser between 
the operator and the V-shaped trough? 

The Witness: The dispenser was between the 
operator and the V-shaped trough. 

Q. (By Mr. Schroeder): Do you recall any spe- 
cific request by Mr. Bingham or Mr. Paulueci for 
a stickier tape? 

A. No, I do not recall that. 

Q. Do you recall them ever referring to com- 
plaints that their cans were coming apart? 

A. Never once 

Q. Never once. 

A. (Continuing): ——do I reeall. 

Q. Do you recall them complaining that the tape 
was breaking ? 

A. J never had that complaint to my recollee- 
tion from Chun King. [27] 

Q. Do you recall any complaint to the effect that 
the tape was breaking as it was being pulled from 
the roll? 

A. J don’t recall that either. 

@. As far as you know, Chun King Sales, Ine. 
was a very satisfied customer then, is that correct? 

A. Yes, sir. 
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Q. Did Chun King Sales, Inc. continue to buy 
tape from you at all times up until October, 1949? 

A. Yes, sir. 

Q. Do you know if they ever bought tape from 
other companies? A. I don’t recall that. 

Q. Do you recall Mr. Paulucei or Mr. Bingham 
ever stating anything about the relative merits of 
your tape as compared to other tape? 

A. That I don’t reeall either. 

Q. Do you recall Chun King Sales, Inc. or Mr. 
Paulucci or Mr. Bingham ever suggesting that Min- 
nesota Mining and Manufacturing Company could 
help them to speed up this taping operation? 

A. I don’t recall any specific instance along that 
line. 

Q. Were there any such steps taken by Minne- 
sota Mining and Manufacturing Company ? 

A. Not while I was in the responsibility of that 
account. 

Q. Do you know of any, of your own knowledge, 
since then ? 

A. I don’t know. I would—I really don’t know. 

Q. Did you ever eall at Chun King Sales, Ine. 
when they were not taping cans together in an end- 
to-end relationship ? 

A. You mean during the period that they had 
been? 

Q. Yes. 

A. Yes. In other words, when the line was not 
working? 


Q. Yes. 
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A. That particular production line? 

Q@. Yes. Agua 6S: 

Q. Was that quite frequent? 

A. That I couldn’t recall. There were times. 

@. ‘There were times when they were not taping? 

A. Yes. 

Q. Did Mr. Paulucci or Mr. Bingham ever ask 
you to provide rolls of tape so that they could send 
them to their brokers to retape cans? 

A. Not once to my recollection. 

Q. What does a roll of that tape cost approxi- 


mately ? A. That I couldn’t tell you. 
Q. Do you have any idea what it sold for at that 
time? A. I don’t even remember that. 


Q. You don’t? 
A. No, sir. I can remember the approximate 


Q. What was the approximate cost? 

A. I believe it was around $1.20. 

Q. <A roll? 

A. Yes, sir. That could vary, of course, because 
of quantity. 

@. Did they always use one-half inch width? 

A. That’s the only thing that I ever sold them 
for that purpose. 

@. ow many tapers did Chun King Sales, Ine. 
have during the time that you observed them? 

A. Something over six. I believe that it was 
more than six. However, I don’t know how many 
more. 

(). You don’t recall ever seeing less than six? 
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A. No, sir. 
Q. How long would it take a girl to tape two 
eans together ? A. I have no idea. 


Q. No idea at all. Could you approximate the 
number of cases a girl would tape in one day? 

‘A. I have no idea. 

Q@. Yet you did see this operation quite fre- 
quently ? A. Oh, yes, oh, yes. 

Q. Would you say it would take over a minute 
to tape the cans? 

A. I would say somewhat less than that. 

@. Somewhat less than a minute? A. Yes. 

Q. Did you ever call on Chun King Sales, Ine. 
subsequent to their moving to their new plant? 

A. No, sir, I have not called on them since Octo- 
ber of 1949. 

@. And they moved subsequent to that date, did 
they ? A. I assume they have. 

Q. Have you been to Duluth since then? 

we Ves, cir. 

@. And have you observed that they have 
moved ? A. No, sir. 

Q. How did you know they had moved? 

A. JI am acquainted with salesmen who live— 
our salesmen who live in the Duluth area. 

Q. I see, and they have told you that they are 
no longer at their old location? 

A. Yes, sir, and I was in Duluth during vaca- 
tion period too, and I happened to go by that old 
location. 
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Mr. Schroeder: That is all I have. Do you want 


to eross examine ? 
Mr. Hofeldt: Yes. 


Cross Examination 

Q. (By Mr. Hofeldt): Now, Mr. Hammond, you 
have testified you are a sales-manager for Minne- 
sota Mining and Manufacturing Company, Ribbon 
Division. Are you an officer of that company? 

Hee eNO, SIP, 

Q. You are merely an employee of that com- 
pany? A. Yes, sir. 

Q. Asa Cellophane tape salesman for Minnesota 
Mining in the year 1949—which I believe you testi- 
fied was your position at that time? A. Yes. 

Q. (Continuing 
your duties? 

A. I was responsible for retail, consumer and 
industrial usages of Cellophane tape. I had what 
we call a combination territory. 

Q. Did you have many industrial users in the 
Duluth area? A. Very few. 

Q. In the year 1949, how did Chun King Sales 
rate as an industrial user in your territory 2 

A. It was my largest industrial account. 

Mr. Schroeder: Excuse me, John. Off the record. 

(Discussion off the record.) 

Q. (By Mr. HWofeldt): Have you had anything 
to do with industrial sales of Cellophone tape since 
October, 1949? i NO; Sir, 

Q. Now, you gave some figures, which I assume 


just generally, what were 
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were dimensions of tape, of the type of tape you 
sold to Chun King Sales for this taping operation. 
You said “one-half by 2592.” What does the one- 
half mean? [382] 

A. One-half inch wide and 2592 inches long. 

@. And you stated that tape was colored? 

A. Yes, sir. 

@. What colors did you sell to Chun King Sales, 
if you recall? 

A. Well, my recollection is that they were—it 
was split. Of 144 rolls, that first initial order, it 
was 72 rolls of green and 72 rolls of red. 

@. You remember the actual number of rolls 
sold in that first order? A. Yes, sir, I do. 

Q. Js there any reason for the memory? 

A. Well, they were trying to get a tape color 
that would harmonize with the labels of the tins 
that Chun King Sales were going to offer on a one 
cent sale basis, making one unit out of two tins, in 
other words. I believe there were two items they 
had, so hence they had two colors. 

Q. Now, this first order: How did you happen 
to get that order—from My. Paulueci, I believe you 
testified ? 

A. My initial contact had been with the office. 
I made a eall there with a jobber salesman—which 
was part of my duty to work with jobbers in the 
area—and I believe that I was familiar with the 
account because I had ealled on the office, and at 
that time, I don’t think I pursued it any further 
than that. I received a phone eall from Chun King 
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Sales at my home, and I believe it was during the 
early part of 1949 that this all took place. So I 
went down there at their request; I made that call 
at their instigation. 

Q. Did they tell you at the time what they 
wanted this tape for? 

A. It evolved during the conversation what the 
need for the tape was. I was quite aware at that 
time that they planned to tape the two tins to- 
gether and offer it as a one cent sale unit. 

Q. Do you mean by that that you were aware of 
their use for this tape before you got the order? 
Yes. It led up to the order. 

Who gave you that first order? 

ieee ice, 

Did you deliver that tape? 

They were in a great rush for it, as I recall, 
and [ think that I telephoned St. Paul branch sales 
office and had them put the material on a bus, and 
I picked it wp the next morning at the bus terminal 
and delivered it to them. 

Q. When you delivered this tape to them on the 
next morning, did you stay around to watch the 
operation ? 

A. JI ean’t recall; I can’t recall. 

@. You had occasion later to observe this opera- 
tion ? A. Yes, sir. 

@. Can you give us an idea how often? 

A. All I can say is, frequently. I don’t recall 
how often; that is, whether it was onee a week— 
J know that it was onee a week there at first, and 


mie eee 1S 
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later, as the operation smoothed down, it would re- 
quire less attention. I also had the rest of my terri- 
tory to cover, so I don’t believe that it remained 
constant at once a week or so or more often than 
that. 

Q. You mean throughout this entire period, you 
saw this operation at least once a week? 

‘A. No, sir, in the early parts. Later, maybe two 
weeks or maybe three weeks would go by. 

@. Now, you stated that this was a No. 600 
tape, and you also stated, I believe, that it was a 
stretchy tape, is that correct? 

A. No. 600 at that time designated a Cellophane 
backing tape, and there is a certain amount of 
stretch in Cellophane tape. 


@. Did Mr. Paulucci ask for a No. 600 tape? 
A. IWNowsir. 

Q. Who suggested it? 

A. It was my suggestion. 

Q. What reason, if any, did you have for sug- 


gesting that particular tape? 

A. As TI recall, there weuld be two reasons: One, 
we have that immediately available, and two, it’s a 
little less expensive than some of the other types 
of tape. Or may I change that. It was a little less 
expensive than other types of tape. 

Q. Now, you stated that Mr. Bingham com- 
plained about the difficulty in the tape adhering. 
What do you mean by ‘‘adhering”? 

A. Sticking. 

Q. Sticking to what? 
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A. Sticking to the object that it’s placed against. 

Q. You mean it just fell off of the tins? 

A. Cellophane pressure-sensitive tape requires 
a certain amount of pressure to make it adhere. 

@. Now, you spoke, in regard to this adhering, 
of ruffling, is that correct? A. Yes, sir. 

Q. What is ruffling; what do you mean by that? 

A. Well, if the proper amount of pressure isn’t 
placed against something that is circular, the edges 
will ruffle. 

Q. Now, these cans that they —by ‘‘they,” I 
mean Chun iXing Sales—were taping together, did 
they have beads on them? A. Yes. 

Q. What do you understand by the term 
“beads’’? 

A. It’s a ridge on the top and bottom of a tin. 

Q. On the very top and bottom? [36] 

A. It’s along the side of the top—around the 
side of the top, I should say, to deseribe beading. 

Q@. Now, did the width of the tape exceed the 
width of the two beads? 

A. f would say slightly. 

Q. Did the tape adhere only to the beads, or 
did it adhere to the side of the can as well? 

A. I don’t know. 

Mr. Schroeder: Off the record. 

(Remarks off the record.) 

Q@. (By My. Hofeldt): Well, I don’t under- 
stand wnat this ruffling is. 

A. A ruffle—Well, let’s assume that you have a 
circular object, and there is a ridge on this cireu- 
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lar object, such as a can of food of some sort. If 
we understand what the beading is, there is a ridge 
on the edge of the tin. The tape, if a proper amount 
of pressure was not applied to that, would not con- 
form to the edges, and would therefore produce a 
ruffling effect. Instead of a smooth appearance, it 
would have waves in it. 

@. Well, was this ruffling a common occurrence 
in the taping operation of cans in an end-to-end 
relationship by Chun King? 

A. There was some ruffling. 

@. Did you observe any cans in which there was 
no ruffling? A. Yes, sir. 

@. In those cans, did the edges of the tape ad- 
here to the sides of the cans immediately adjacent 
to the beads? 

A. Well, let’s say if an operator did not do a 
good job, there would be some tape adhering to the 
edge of the tin. If they didn’t get it perfectly 
around the center holding the two tins together, 
there would be a waving or a weaving, let’s say. 

@. And if they did apply it perfectly, what 
then happened? How did the tape look on the 
beads and on the adjacent portion of the cans? 

A. As f£ recall, our first samples, on which we, 
of course, took care to apply the adhesive, the tape, 
to it, the appearance was very pleasing in that the 
tape would eonform to the beading. Now, I don’t 
know how wide the two beads would be, so there- 
fore, I don’t know whether or not the tape would 
extend beyond the beading. 
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Q. But it did conform in some instances to the 
beads of the cans? A. Mes, sir. 

@. And how often did that occur where it did 
conform to the beads of the can as compared to 
this ruffling? 

A. Well, I would say generally it conformed. 
That was what they were aiming at, of course. It 
would be a better appearing unit. 

Q. And how, if you know, did they make it con- 
form to the beads of the cans? 

A. How do I know? 

Q. How, if vou know, did they make it con- 
form? A. I don’t know. 

Q. Now, you stated that in relation to this ruf- 
fling problem that Bingham mentioned to you, that 
you then suggested other types of tape, and I be- 
lieve you mentioned a No. 700 acetate? 

A. Yes, sir. 

Q. Why did you suggest that particular type of 
tape? A. I don’t remember. 

Q. Is it a stretehy tape? 

A. ‘To the best of my recollection, it has a little 
less stretch than Cellophane. 

@. And you mentioned on your direct examina- 
tion that at times, Cellophane tape of the type you 
were furnishing to Chun King lost its stretching 
ability due to the drying out of the Cellophane 
because of artificial heat in the wintertime. Was 
that a complaint of Chun King? 

A. That I do not reeall. 

Q. Did Chin Ning order this tape that they 
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were using for the taping operation of cans end-to- 
end on a fairly steady basis? Ae Mess Sine 

Q. Did they, if you know, use the tape quite 
soon after it was received? 

A. Yes, sir. In fact, they were usually in a hurry 
for it. It was on a rush basis. 

Q. I think everyone else here understands—and 
I don’t—the relationship of this equipment to the 
other equipment and to the operator. Now, where 
was the operator in relation to the table? 

A. Sitting alongside it—or standing. Now, that’s 
a point I don’t recall. I can’t recall whether they 
were standing or sitting. 

@. Where, in relation to the operator, was the 
dispenser ? A. Directly ahead of them. 

Q. And now, taking the dispenser, the roll of 
tape, in relation to the cutting blade on the dis- 
penser, in what direction did the dispenser face? 

A. Away from them. 

Q. By “away,’’ what do you mean? 

A. Generaliy, the dispenser is designed to pull 
the tape toward you before you eut it off. In this 
respect, it was reversed. The blade was facing away 
from the operator, so hence they had to push the 
tape away from them to make it unwind from the 
oul: 

Q. Was the roll of tape on the dispenser closer 
to the operator than the cutting bar was? 

a, SCeS Se 

Q. All right. Now, with respect to the angle iron, 
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I euess you called it, where was it in regard to the 
dispenser ? 

A. Jt was farther away from the operator than 
either the dispenser or the cutting edge on the dis- 


penser. 
Q. Now, starting with the operator, you had 
the dispenser? A. Correct. 
Q. The cutting bar to the dispenser was away 
from the operator? Ay Yes, siz 


Q. The angle iron was further away? 

A. Yes, sir. 

Q. In relation to the dispenser, the angle iron 
was closer to the cutting bar than 14 was to the roll 
of tape on the dispenser ? A. Repeat that. 

Q. Well, let me rephrase that question. Was the 
angle iron closer to the cutting edge of the dis- 
penser than it was to the roll of tape on the dis- 
penser ? A. Yes, sir. 

Schroeder: Will you repeat that question, 
please. 


(The question was read by the reporter.) 


Q. (By Mr. Hofeldt): I am going to show you 
figure 5 of a copy of the Paulucei Patent No. 
2679281, dated May 25, and entitled “Method and 
Means for Securing Cans Together” 


Mr. Schroeder: T object to any question on that, 
John, on the ground it’s outside the scope of the 
direct examination. “ 

Mr, Hofeldt: Well, I am trying to get at the 
relationship of the various pieces of equipment, 
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and I am using this merely for illustrative pur- 
poses with the witness. 

Mr. Schroeder: Why don’t you use just a piece 
of paper? 

Q. (By Mr. Hofeldt): Calling your attention 
to figure 3 of the Paulucci Patent, is the angle iron 
there and the tape dispenser in the relationship 
that they were when you observed that in 1949 at 
the Chun King Sales factory ? 

A. Yes, they—they are. 

Q. Calling your attention on figure 3 to the 
numeral 2, does that look like the dispensers that 
were used ? Ae es, sir. 

@. Is the cutting bar in the same place on that 
picture, on figure 3, as it was in the operation of 


Chun King in 1949? A Westsir. 
Q. Now, this angle iron: What was roughly its 
shape? A. V-shape. 


Mr. Hofeldt: Just off the record. 
(Remarks off the record.) 

Q. (By Mr. Hofeldt): Was the corner of the 
V-shaped angle down in the Chun King operations 
in 1949? A. Next to the table, yes. 

Q@. It rested on the table? A. Yess 

Q. Was the V-shaped angle iron attached to the 
table? A. I don’t remember. 

Q. Do you recall that it was necessary to hold 
the angle iron from falling over on its side? 

A. I don’t recall how it was. 

Q. But it was with the two legs of the V up 
in the air? 
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A. Gravity would say that it would have to be 
supported. 

Q. Now, these dispensers that were furnished 
to Chun Kine—did they have rubber feet on them? 

Q. Yes, sir. Correction: I believe that they pur- 
chased them. 

Q. Now, you were asked on direct examination 
about the distance of the dispenser from the V- 
shaped trough, and I don’t reeall your answer. 

A. I don’t recall what the distance was. 

Q. Well, there was some distanee between the 
two? ee Yes, sin: 

Q@. Now, you were also asked about some com- 
plaints about cans coming apart, and you said you 
knew of none. Did you ever have any complaints 
about seuffing of the tape? 

A. There was one. To apply the tape, the tins 
apparently had been rotated in this one instanee, 
and it marred the appearance on the outside of the 
tape. 

Q. Around the beads of the cans? 

peel bats meht; that’s right. 

@. When you observed this operation on the 
several occasions you have mentioned at the Chun 
iMing plant, did you observe the cans being rotated 
as the tape was being applied to them? 

A. Vaguely in my memory, yes. 

Q. Now, the tape that was sold to Chun King 
Sales throughout this period—was it this No. 600 
tape? 

A. To the hest of my knowledge. 
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Q. And they were industrial rolls, I believe you 
said ? A. They were a standard size roll. 

Q. And that is 2592 inches in length? 

A. Yes, sir. 

Q. Did Chun King to your knowledge have any 
other use for this No. 600 tape? 

A. Not to my knowledge. 

Q. Now, you mentioned they did purchase Cello- 
phane tape for office use? A. Yes, sir. 

Q. Was that in large quantities? 

A. Very small quantities, and a different sized 
roll. 

Q. Approximately, what is the diameter of a 
2592-ineh roll of Cellophane tape? 

A. I know the core size. 

@. And what is that? 

A. It’s three inches. I don’t know what the out- 
side diameter with a full roll of 2592 inches of 
tape would be, but quite often that is referred to 
as a three-inch diameter core. 

@. And then the convolutions of the tape 
around A. Would be jarger than that. 

Q. (Continuing): would add to the size of 
the core? A. The circumference, yes, sir. 

Q. This half-inch width of tape that was used 
by Chun King Sales—who suggested that particu- 
lar width, if you recall? 

A. I believe that we tried in the initial inter- 
view several widths that I had with me, which I 
would have in my samples. I would have a three- 
quarter inch width and a half-inch. Those were 
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the two most popular widths. And I believe it was 
—we settled on the half-inch width, because it did 
the job adequately and, of course, reduced the costs 
as opposed to the wider widths. 

Q. You mentioned “we” tried. Who was that? 

A. AsT recall, there was Mr. Paulucci, and my- 
self, and there was one other person in the room, 
an older fellow. 

@. Do you reeall his name? 

A. Lee, I think; I’m not sure. 

@. Did you yourself, on this first occasion that 
you have testified about, try to put tape around the 
beads of the cans? A. Yes, sir. 

Q. Would you describe how you did that? 

A. If don’t remember too much about it. 

@. Did you apply any pressure to the tape as 
you were applying it? 

A. I would normally apply it, because as a sales- 
man {I would wish to make the tape appear in its 
Dest possible role. 

Q. Did you try the three-quarter inch tape? 

A. I don’t remember whether I did directly or 
not. 

Q@. Why was it decided not to use three-quarter 
ich tape, if von know? 

A. I don’t know why actually, but I assume— 
Maybe I shouldn’t do that. 

Q. I forgot to ask vou: In relation to figure 
3 of the Paulucei Patent, where was the operator, 
looking at this? 

A. On the right-hand side of the diagram here. 
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Q. By ‘the diagram,” you mean figure 3? 

A. Figure 3. 

Q. Now, you have mentioned that there was 
some trouble with regard to the operators’ fingers 
in eutting the tape lengths, that they cut their 
fingers and had to use adhesive tape around them 
to protect their fingers, is that correct? 

A. Specifically, their thumb. 

Q. Specifically, their thumb, and how did they 
injure their thumb? 

A. The dispenser blades are of a serrated type, 
and they are manufactured, produced, very hur- 
riedly, they are quite inexpensive, and therefore, 
they have jagged edges sometimes, and I would 
assume it’s because they were working with a dis- 
penser in an abnormal position, which placed the 
blade in an awkward position to eut the tape. 

Q. To cut a piece of tape by use of the blade 
on the dispenser, does the tape away from the blade 
have to be taut? 


A. The tape away from the blade? 

@. Away from the blade and away from the roll. 
A. Yes, sir. 

Q. To use the cutter bar, it has to be taut? 

A. Yes, sir. 

M 


r. Schroeder: Were you speaking of the tape 
between the hand and the blade or on the opposite 
side? 
The Witness: Between the hand and the blade. 
Mr. Schroeder: Not necessarily though on the 
other side of the hand? 
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The Witness: No, that could be free as long as 
the tape has pressure at the point of the blade, and 
the hand comes down. 

Mr. Hofeldt: Off the record. 

(Discussion off the record.) 

Q. (By Mr. Hofeldt): Throughout this period 
of 1949, from early 1949 to October, 1949, that you 
observed these operations in the Chun King plant 
—hy ‘‘operations,” I mean taping the cans together 
in an end-to-end relationship—was there any change 
in the type of tape that was ordered? 

A. Not to my recollection. 

Q. Was it part of your duties as a tape sales- 
man to observe the operations that involved your 


tape? A. Yes, sir. 

Q. So you made a point of observing these op- 
erations ? A. Yes, sir. 

Q. In the Chun King plant? A. Yes. 


Mr. Hofeldt: I believe that is all. 

My. Schroeder: I have just a couple more ques- 
tions. 

Redirect Examination 

Q. (By Mr. Schroeder): With regard to the 
taping operation again, do you recall whether the 
cans at all times remained within the V-shaped 
trough, or were they sometimes removed from it 
and the tape applied afterwards? 

A. I recall that they were lifted slightly to re- 
heve any scraping along the beading on the bottom 
of the angle iron. 

Q. I see. A. I do veeall that. 
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Q. They lifted them up? 

A. In some cases, they did, ves. 

Q. In some cases, they just rolled them in the 
V-shaped trough? 

A. Yes, but it did present the problem of scrap- 
ing at the time, so I think the operators, as they 
became more experienced, would raise it shghtly 
to facilitate the operation. 

Q. I see, and just apply the tape? 


A. Right. 
Q. You testified that you are not an officer of 
Minnesota Mining? A. No, sir. 


Q. You wouldn't like to see them lose this law- 
suit though, would you? 

A. Well, I don’t know that they are involved. 

Mr. Schroeder: That is all I have. 


Recross Examination 

Q. (By Ab. Hofeldt): You said that they some- 
times raised the cans slightly, but they were still 
within the legs of the V-shaped trough, were they? 

A. One end was. One end would remain, you 
see, down when ther lifted the other side up, and 
after they had applied — Let’s assume that they 
have about half of the circumference or less, with 
the tape adhering to both beads, both tins, and then 
they would lift slightly and spin the tin. Now, I 
do recall that taking place. 

Q. Was that a two-handed operation to raise 
the tins? 
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A. One to hft the tins and the other to apply 
the tape. 

Q. J am speaking now of when you said you 
raised them slightly in the V-shaped trough. 

me Nees, Sir. 

Q. What do you mean by ‘‘apply the tape’? 
You said ‘fone hand to apply the tape.” 

A. As I recall the operation, in hfting the one 
tin after they had applied pressure to the tape, to 
the beading, 1t would then stick enough so that they 
could finish the revolution of putting the tape 
around with their fingers. By lifting the tin, they 
would facilitate the spinning or the turning of the 
two tins then, and would relieve any scraping that 
might take place of the beading, the tape against 
the angle iron, the V. 

Q. IRf they cut off a piece of tape from the roll 
before applying, would the sticky side of the tape 
be down? A. Yes, sir. 

Q. Necessarily ? A ¥ CS sian 

Q. That would have allowed the free end or 
the cut end to drag? A. It could. 

@. Do you know what the purpose of the V- 
shaped trough was? 

A. Mercly to align the edges of the beading of 
both tins, I think. I don’t know. 

Q. Well, in the observations that you made of 
this operation, is that what it was used for? 

A. Yes. 

My. Hofeldt: I cuess that is all. 

My. Schroeder: That is all I have. 
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(The reading and signing of the deposition 
by the witness was waived.) 
(Whereupon, at 11:30 o’clock, a.m., the depo- 
sition was duly coneluded.) 
| Endorsed]: Filed November 21, 1955. 


Mr. Harris: I wish next to offer in evidence as 
the defendant’s exhibit next in order the deposi- 
tions of Evert N. Forsberg, Harvey C. Ramsey, 
Horace James Lee, and James Edward Bingham, 
taken at Duluth, Minnesota, on October 11 and 12, 
1955. [865] 

Mr. Lewis E. Lyon: Your Honor, there is only 
one tling, so far as the testimony of Mr. Bingham 
is concerned, Mr. Bingham was in court, and he 
has testified. He is not an officer of the plaintiff 
corporation. 

Mr. Harris: That is correct, your Honor, and 1 
will be glad to go over the deposition with him, 
but to save the time of the court I think we can 
simply agree that the court may 

The Court: In the case of witnesses present, I 
would rather hear the oral testimony rather than 


read their deposition. [366] 
e# *¥ © & ¥ 


Mr. Harris: Then, if the court please, may the 
depositions of Forsberg, Ramsey and Lee, which 
I have offered, be admitted into evidence? They are 
all residents of Duluth, Minnesota, and are not 
here in court. 

The Court: All right. They may be received. 
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The Clerk: The deposition of Evert N. Forsberg 
is marked, for identification, as Defendani’s Exhibit 
AA, and is admitted into evidence. 

The deposition of Horace James Lee is identified 
as Defendant’s Exhibit AB, and the deposition of 
Harvey C. Ramscy is identified as Defendant’s Ex- 
hibit AC. All of these, Exhibits AA, AB, and AC, 
are admitted in evidence. [367] 


(The deposition of Evert N. Forsberg was 
received in evidence and marked Defendant’s 
Exhibit AA; the deposition of Horace James 
Lee was received in evidence and marked De- 
fendant’s Exhibit AB; and the deposition of 
Harvey C. Ramsey was received in evidence 
and marked Defendant’s Exhibit AC.) 


DEFENDANT’S EXHIBITS AA-AB-AC 
[Title of District Court and Cause.] 


DEPOSITIONS OF EVERT N. FORSBERG, 
HARVEY C. RAMSEY, HORACH JAMES 
LEE 


Taken at the instance of the defendants in the 
above entitled actions, under the Rules of Civil 
Procedure for the District Courts of the United 
States, pursuant to notice annexed in each of said 
actions, and to stipulation hereinafter noted, before 
Lee A LaBaw, a notary public in and for the 
County of St. Louis, State of Minnesota, at the 
offices of Nye, Montague, Sullivan, Atmore & Me- 
Millan, 1200 Alworth Building, Duluth 2, Minne- 
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sota, on the 11th day of October 1955, commencing 
at 10:00 o’clock a.m. 


Williamson, Schroeder, Adams & Meyers, 950 
Pillsbury Building, Minneapolis 2, Minnesota, by 
Mr. Everett J. Schroeder, appeared on behalf of 
the plaintiffs in each of said actions; Harris, Kiech, 
Foster & Harris, 321 Subway Terminal Building, 
417 South Hill Street, Los Angeles 13, California, 
by Mr. John W. Hofeldt, appeared on behalf of 
the defendant Oriental Foods, Inc.; and Haight, 
Goldstein & Haight, 209 South LaSalle Street, Chi- 
cago 4, Illinois, by Mr. John W. Hofeldt, appeared 
on behalf of the defendants Hung K. Tom and 
Ann Wong Tom, copartners doing business as Min 
Sun Trading Company, and Min Sun Trading Co., 


a corporation. 
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EVERT N. FORSBERG 


having been duly sworn by the notary, testified as 
follows: 


Cross Examination 

Q. (By Mr. Hofeldt): Would you state your 
full name? A. Evert N. Forsberg. 
How old are you, Mr. Forsberg ? 
Forty-one. 
Where do you live? 
1907 Kent Road. 
Where are you employed? 
Chun King Sales, Ine. 
That is one of the plaintiffs in both of these 
actions ? om Y essiiz 


OPOPOo Pe 
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@. What are your duties at the present time 
with Chun King Sales? 

A. Iam in charge of traffic. 

Q. And, briefly, what does that entail? 


A. It entails the receiving and the shipping of 
merchandise. 

Q. Now, the receiving end, does that mean all 
the products that Chun King Sales would receive 
for use of conducting its business ? A. Yes. 

@. All the equipment, supplies, et cetera? 

A. Yes. 

Ge OP ES ge Se 

Q. Is it your function to take over when the 
sales are made to ship to the various customers? 

A. Yes. 


Q. Did you have any duties previous to the 
present with Chun King, other than those you have 
mentioned heretofore ? 

A. The traffic department entails close associa- 
tion with all departments. 


Q. How long hare you been with Chun King 


Sales? A. Sinee 1947. 
Q@. What were vour first duties with Chun ing 
Sales ? A. With traffie. 


@. And vour duties have not changed over the 
years at any time, have they? 


A. No, that is my fundamental job, is traffie. 
* ¥ € & 


Mr. Wofeldt: Incidentally, Mr. Reporter, I 
would Juke it noted on the record that Mr. Lee, Mr. 
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Paulucci, and Mr. Ramsey are present at the taking 
of this deposition. 

Se Be OS RP eS 

Q. Just where in the process of the shipping of 
products do you take over, in what condition, in 
other words, are those products when you take 
over ? 

A. When they are in completed cases. 

Q. When they have been completely cased. If 
there are any rejects of products, do they come 
back to you? 

A. Yes, they would come through me. 

Q. To the best of your recollection, when was 
the first time that Chun King Sales packaged prod- 
ucts in cans and sold them when the cans were 
affixed to each other? A. I would say 1948. 

Q. And in 1948 how were those cans affixed to 
each other? 


A. They were put together with tape. 


Q@. Were they taped end to end as opposed to 
side to side? A. Yes. 

@. You understand what I mean, ‘‘end,” the 
end of the can, I am referring to the part it sets 
on normally or the opposite part, and when I refer 
to the sides, that is the round part of the can. 
Were you familiar with the operation of taping 
those cans together back in that year? A. No. 
ee GS SF Re RS 

Q. Did you ever have occasion to go around the 
plant? A. Yes. 
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Q. Did you do that daily, hourly, or how fre- 
quently did you go around? 

A. Oh, I had occasion to go out at least once 
a day. 

Q. Did you have occasion to observe this opera- 
tion of putting the cans or taping the cans end to 
end? A. Oh, I have seen them do it. 

Q. Back in 1948 when you observed this opera- 
tion was it done on a table or on the floor or what? 

Mr. Schroeder: He didn’t say be observed it in 
48; he only said that he knew they sold such cans 
in *48. 

Mr. Hofeldt: Then strike that question and let 
me ask this one: 

Q. In 1948 did you observe this operation? 

A. Iam not sure of the dates. 

Q. Well, when is the earliest time that you re- 
call seeing this operation of taping cans together 
end to end? A. About 1950. 

Q@. Was this method of packaging Oriental 
I‘oods wherein cans of separate items were taped 
end to end, was that a new method as far as you 
were concerned, a new method of packaging ? 

A. As far as I was concerned, yes. 

@. Did it make any effect upon you, were you 
interested in that particular method? 

A. Yes, I was interested. 

Q. Did your volume of shipments increase at the 
time you first knew of this method of packaging? 

A. Yes, I would say they did. 
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Q. Well, can you answer, then, was the increase 
in volume of shipping a startling one? 

A. The increase of all of Chun King’s business 
has been startling. 

Q. Well, let’s take just that, the packs that 
were put in cans and sealed end to end by tape. 

A. Yes, I would say it was, and all of the rest 
of our items followed in line, also. 
fo OP GS Be oe 

Q. Now, in 1950 you say, to the best of your 
recollection, you first observed this method of pack- 
aging wherein the cans were affixed end to end by 
tape, is that correct? A. Yes. 

Q. Did you have occasion to observe how the 
taping was done? 

A. I have never observed in detail. 

Q. Well, will you answer my question: You bad 
occasion to observe how it was done, generally ? 

A. Yes. 

Q. Do you remember the equipment used back 


in 1950? pee No, l dons: 
Q. Do you recall whether a trough of any kind 
was used ? A. I don’t reeall. 


Q@. Was this a machine process of taping the 
cans, or was it a manual process? 

A. It was a manual process. 

Q@. Were women or men doing this? 

A. Women. 
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Q. Did you have occasion in the shipping 
of these products to ever see how they were taped 
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together, what type of tape, rather, was used ? 

A. Why, I have seen them taped together. 

Myr. Schroeder: Was that your problem, the 
manner in which they—— 

A. No, that was not my problem; my problem 
was the shipping and receiving. 
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Q. Did you have any rejects of cans that were 
taped together in end-to-end relationship? Now, 
start in 19—well, the first time you can recall? 

A. I don’t recall any actual rejects; there may 
have been; they may have just sent in labels to 
substantiate a claim as such. 

Q. Mad you been told, prior to the time that 
Mr. Pauluecei told you of the new method, that the 
old method was not satisfactory ? 

A. I knew that from my own experience on that 
in talking to our own men in the field, and our 
brokers. 

@. What did they tell you? 

A. That they observed, on various shelves, that 
they were coming apart. 

Q. Did you get any rejects from those people? 

A. No; as TI reeall it, we attempted as much as 
possible, to retape them. 

Q. Where? 

A. Well, in most instances, I imagine the bro- 
kers would do it themselves. 

Q. Did any of these brokers tell you how they 


were taping them together when they were retap- 
ing them? 


Chun King Sales, Inc., et al. 405 


(Deposition of Evert N. Forsberg.) 

A. No, except I imagine they tried to duplicate 
what we were doing. 

Q. Did they know what you were doing? 

A. They knew that we were affixing the two 
eans with tape. 

Q. Is that all they knew? 

A. To my knowledge, that is all they knew. 

Q. You didn’t tell them how to retape them, 
did you? A. No. 

Q. So they were left to their own devices? 

A. Yes. 

@. Did you ever see one of these brokers retape 
a can? A. No. 

Q. You said that some of the brokers complained 


to you, is that correct? A. That is right. 
Q. Do you recall the names of any of them that 
did? A. I don’t recall any names. 
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Q. Did you notice any sharp increase in the 
amount of tape that was coming through your 
hands? A. Yes. 

@. And when was that? 

A. I don’t recall the exact dates. 

@. About when? 

A. I would say about 1949 or 1950. 

Q. Was it a sharp increase in the amount of 
tape? 

A. When you say “sharp” will you elaborate 
more on that. 

@. All right. Prior to the time that you can 
recall that Chun King was sealing cans in end-to- 
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end relationship, using tape, did you ever, prior 
to that time, receive any tape for industrial use 
from anybody? A. None that I recall. 

Q. What is the first order that you recall? 

A. Ido not recall any specific order. 

@. Well, as I understand it, prior to a certain 
date you never received any tape for industrial use, 
is that correct? A. To my knowledge. 
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Q. Now, in the shipping of your products, did 
you keep separate records for the products that 
were shipped with the cans joined together by tape 
as opposed to the products that were not? 


A. Not separately, no. 

Q. They were just all run together? 

A. Are you referring to invoicing or 

Q. Well, let’s start with invoicing. 

A. No, they were not kept separate on the in- 
voice. 


@. They were kept separate some place? 

A. Well, no place that T recall. 

@. You have no reeords for that, to show the 
separation ? 


Mr. Schroeder: Tf you don’t know of any, just 
say so. 
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Q@. Do you know when the new method, as re- 
lated to you by Mr. Pauluecei, went into effect? 

A. I would say only, to the best of my knowl- 
edge, when we moved into our new plant. 

@. Had you been shipping products with the 
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cans taped end to end continuously up to that 
point? A. Yes, I would say so. 

Q. In other words, there was no interruption 
when you changed over from one method of taping 
to another? A. No, I don’t believe so. 

Q. About the same volume prior to this date and 
after ? 

A. The volume of Chun King has increased 
steadily since its inception. 

Q. Well, ignoring that factor, a natural increase 
in business, was there anything out of the norm 
from the time just before August of 1951 to after 
that time? 

A. Well, that is a hard question to answer, be- 
cause our increases have been—to make a compari- 
son in there. 

Q. But you did ship continuously products in 
cans joined end to end by tape? A. Yes. 
eo 22 22 Ge ay 

@. Did you receive any rejects from your cus- 
tomers after August 1951? 

A. None that I recall. 

Q. They just stopped at that point? 

A. When you are saying about “rejects,” is that 
—for what reason? 

@. All right; what reasons did you have for 
having rejects? 

A. Well, you will have a reject for dented cans 
that could happen in transit or any business firm 
is going to have a certain percentage of that. 

Q. All right. Just direct your attention to re- 
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jects because of something to do with the taping of 
cans end to end; you had rejects prior to August 
1951, for that reason? 

A. Well, we had complaints, as I stated before, 
from our own men and from our brokers. 

@. But none came back? 

A. There may have been, but I do not recall any. 

Mr. Schroeder: What would you do about the 
complaints? 

A. We would send the tape either to our own 
men or to the broker. 

Q@. (By Mr. Hofeldt): Would you send that 
tape? 

A. I would instruct our sample department to 
do that. 

Q@. What kind of tape did you tell them to send? 

A. The same as what they were using in the 
plant. 

. Did you follow through to make sure that 
they were following your instructions? 

A. Well, I would follow through to the extent 
that I knew it was done. 

@. What instructions did you give these men, 
if any, on taping? 

A. I didn’t give them any instructions. 

Q. You just said, “Go out and tape.” 

A. They were the ones that requested it. 

@. The customers now, the brokers, is that 
right? A. The brokers. 

@. That is what you referred to as “they” in 
the preceding answer ? A. Thais right. 
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Q. And, generally, what were those requests? 

A. Well, they would notice themselves that the 
cans were parting on the shelves and a product will 
not sell that is in an unsalable condition and they 
would want to put it in a salable condition. 

@. Did you give your men that went out—and 
when I say “you” T am talking about Chun King 
Sales—any equipment other than tape? 

A. No. 


@. In other words, they were supposed to satisfy 
the customers’ complaints with the tape alone? 

A. Yes. 
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Q. Now, going back to the rejects again, and 
I want again to have you confine your attention 
to complaints that you received about your prod- 
ucts in which cans were joined end to end with 
tape, what was a complaint, a type of complaint? 

A. Well, they would complain that the cans were 
apart on the shelves. 

@. Is that the only complaint you received ? 

A. With reference to your preceding question? 

Q. Yes. ees Y ESt 

@. The only complaint you ever had in that 
specific field was that the cans came apart? 

Ay Witat as recht. 

@. Did anybody specify any reason that they 
were coming apart? A. Not that I know of. 

Mr. Schroeder: Fixcuse me. Did you intend to 
limit your answer before to on the shelves? I don’t 
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think you intended to limit your question to that, 
did you John? 

Mr. Hofeldt: No. 

Mr. Schroeder: You mean coming apart any 
place. I think his answer was intended that way, 
but the record would indicate 

Mr. Hofeldt: All right, let’s make that clear, 
iilekeme 

@. Were there any complaints received other 
than the cans coming apart, wherever they came 
apart, in cases, when they were on the shelf, when 
they were handled? 

A. The only complaints I recall is when they 


have been handled. 
¥ + + + 


The examination, reading and signing of the 
deposition were waived by the witness and by 
counsel for the respective parties. 

Mr. Hofeldt: It is stipulated that Evert Fors- 
berg is an officer of the plaintiff Chun King Sales, 
Ine., and is vice president in charge of traffic for 
Chun King Sales. 


HARVEY C. RAMSEY 
having been duly sworn by the notary, testified as 
follows: 
Cross Examination 

Q. (By Mr. Hofeldt): Would you state your 
name for the record. 

A. Harvey C. Ramsey. 

@. Where do you live, Mr. Ramsey? 
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Duluth, Minnesota. 
And street? A. 100 Elizabeth Street. 
How old are you? A. Forty-eight. 


Forty-eight. What is your job? 
Vice president in charge of sales. 
You are an officer of the company? 
That is right. 
Of Chun King Sales, Inc? 
That is right. 
. Do you hold any other post with that com- 
pany ? ‘A® No; I do not. 

@. Are you a director of that company? 

A. No, I am not. 

Q. How long have you been with Chun King 
Sales? A. In this capacity? 

@. In your present capacity, yes. 

A. I was appointed in June of this year. 

Q. You were appointed in June of this year; 
and prior to that time? 

A. I was general sales manager in 1954 and 
1955. 

Q. And prior to that time? 

A. 1953, November 1953 to June 1954, in charge 
of sales Chun King Frozen Foods Corporation. 

Q. Would you go just a little easier on that one? 

A. In charge of sales, Chun King Frozen Foods 
Corporation. 

Q. Is that related to Chun King Sales? 

A. In a way, yes. It is a subsidiary company. 
Am I correct there? 

Mr. Schroeder: I don’t know, frankly. 
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Mr. Hofeldt: Do you want to just make a state- 
ment, Mr. Paulueci, of what the 
Mi. Paulucci: They are separate corporations. 

Q. (By Mr. Hofeldt): And prior to 1953, No- 
vember 1953? 

A. I was Southern Division representative for 
Chun King Sales, Inc., from 1951 to 1953. 

Q. And prior to that time? 

A. I was not associated with Chun King. 

@. What was your association prior to 1951? 

A. Iwas associated with a food broker. 

Q. And what was the name of that broker? 

A. J. A. Elhott Company. 

@. At that time was Elliott a broker for Chun 
King Sales? A. Yes. 

Q. From 1951 to 1953 when you were Southern 
District sales representative, where were you lo- 


cated? A. JXansas City, Missouri. 
Q. Throughout that period? A. Mes: 
Q. And, roughly, what did you territory cover? 
A. About seven states. 
Q. Around Missouri? A. Yes. 
Q. What were your duties as sales representa- 


tive? 

A. As sales representative my duties were to 
work with brokers in my division, calling on the 
wholesale and retail trade. 

Q. Did you have anyone working under you? 

m No, sir. 

@. You were the entire foree? 

A. Jn that particular area, yes. 
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Q. In 1951 were you or your company selling 
eans of food wherein the cans were taped end to 
end ? ee VeSeeSir. 

Q. Did you ever have occasion to observe the 
operation of taping them end to end? 

A. No, sir. 

Q@. Were you ever in the plant of Chun King 
Sales during that time ? 

A. During what time? 

Q. 1951 and 1953? Ac. WES, Sin, 

Q. Did you observe any operations at that time? 

A. Not specifically. 

Q. Did you, generally, see what was going on 
there as far as taping cans together ? 

A. Generally. 

@. And did you notice the equipment that was 


being used ? A. I didinor 
Q. Did you notice if there was a V trough there 
of any kind? A. No, I did not. 


@. Did you notice if the work was being done 
at a table? 

A. No, I do not recall exactly where or how it 
was done. 

Q. During the time you were Southern District 
sales representative for Chun King Sales did you 
receive any rejects from customers, or complaints 
from customers, with relation to the cans of food 
taped end to end? A. Yes, quite a few. 

Q. And, generally, what were those complaints? 

A. The cans would come apart where the taping 
was. 
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Q. Was there any other complaint? 

A. Not in that respect. 

Q. Anything respecting appearance? 

A. Well, where the cans broke apart, naturally 
it did a little job of disfiguring the labels. 

Q. Can you deseribe to me the appearance of 
the tape on the cans at or about 1951? 

A. No, not exactly. 

Q@. Did the edges of the tape have any special 
appearance to you? A. No; I don’t recall. 

Q. Looked just like someone had taped cans end 
to end, is that right? Ay That states 

Q. Did you ever have any complaints upon the 
aypearance of the tape? A. Not that I recall. 

@. When you received these complaints—I am 
talking now of 1951—when you received those com- 
plaints what did you do? 

A. We had tape that we had asked the company 
for and either myself or the clerks in the stores 
tried to tape them together the best we could. 

Q. Did you furnish tape to the clerks in the 
store for that purpose? 

A. If they would use it. 

Q. Did you ever know of anybody who would 
purchase their own tape? A. @No? 

@. Generally, what kind of tape were you fur- 
nished ? A. J don’t remember. 

Q. Well, was it a cloth tape, a ecllophane type, 
paper? 


A, I don’t recall exactly what tape it was they 
sent down to us. 


Chun King Sales, Inc., e& al. 415 


(Deposition of Harvey C. Ramsey.) 

@. Was it a shiny tape? A. Idon’t reeall. 

@. Was it colored ? A, ami notesure. 

@. It might have been colored ? 

A. Ido not recall. 

Q. The products that you were selling at that 
time with the cans taped together, did they have 
a colored tape on them? A. I don’t reeall. 

Q. Did you try to match whatever color it 
might have been with the tape you were repairing 
with? A. Not that I remember. 

Q. Did you have any specific instructions from 
the home office of Chun King Sales on how to 
tape them together? A. No. 

@. Did you put the tape around the bead of 
the can in retaping? 

A. What do you mean by the ‘‘head”’? 

@. Well, as I understand the ‘‘bead,” the bead 
is the portion of the bottom of the ean which con- 
tacts the side walls of the can and sticks out a lit- 
tle ways beyond the side wall of the can; is that 
what you understand it to be? A. Yes. 

Q. Did you apply that tape when you were re- 
pairing these cans around the bead of the can? 

A. Around the bead of the can? 

@. Around the bead of the cans where the top 
bead of one can and the bottom of the other can 


were ? A. We attempted to. 
Q. How did you do that? A iy land 
Q. And could you describe your hand operation 
for me? A. Lousy. 


Q. Well, now, that is 


416 Oricntal Foods, Inc., vs. 


(Deposition of Harvey C. Ramsey.) 

Mr. Schroeder: He doesn’t mean the result; he 
means how did you go about 1t? He thought you 
meant the results. 

Q. (By Mr. Hofeldt): No; I mean the mechan- 
ics that you employed. 

A. Well, I don’t recall exactly how we did go 
about it. 

Q. Well, did you cut a piece of tape off the roll 
before you applied 1t? A. Not necessarily. 

Q. Did you ever put the free end of the tape on 
the can and then unwind from the roll as you were 
winding around the remaining portion of the can 
bead ? 

A. I don’t recall exactly what proceedure was 
used. 

Go @@ G8 89 ge 

Q. (By Mr. Hofeldt): Did you ever ask any 

instructions from the home office on how to tape 


cans? A. I don’t recall. 
Q@. Did you ever receive any instructions from 
the home office? A. You asked that before. 


Q. Well, did you answer it? 

Mr. Schroeder: You can answer. 

ee NO. 
* €£ *& * X 

Q. Now, directing your attention to the time 
when you were Southern District sales representa- 
tive, do you recall any specific customers complain- 
ing then about these cans of food taped end to end 
with tape? A. No. 

Q. You recall no specific customer? 
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A. No, sir. 
e *® %& *K® X 

Q. Have you ever received any complaints from 
your customers, of the cans that are taped end to 


end coming apart since 1954? A. Very few. 
Q. But you have received them? 
A. Very few. 


Se GP EY SS 


HORACE JAMES LEE 
having been duly sworn by the notary, testified as 
follows: 


Cross Examination 

Q. (By Mr. Hofeldt): Would you state your 
full name, please? A. Horace James Lee. 
Where do you live, Mr. Lee? 
2111 East Third Street, Duluth, Minnesota. 
How old are you, Mr. Lee? 
Fifty-eight. 
\Wihai ws your job at presents 
Vice-president in charge of public relations. 
For what company ? 
Chun King Sales, Ine. 
Generally, what are your duties? 
Anything involving public relations. It is a 
very broad subject. 

@. Advertising? 

A. No; more the publicity than the advertising. 

Q. Iam afraid I don’t get the distinction there; 
could you explain that a little bit? 

A. Well, advertising is paid space, and others 


POPOPOPOS Pe 
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out there [61] have to do with the arranging and 
the decisions in connection with advertising, 
whereas public relations work involves working 
with food editors of magazines, newspapers, TV 
and Radio stations. 

Q. Who is in charge of your advertising? 

AN, lies Teeanslteen, 

Q. How long have you been vice-president in 
charge of public relations? 

A. Since June 1955. 

Q@. With whom were you connected prior to that 
time ? A. With Chun King Sales, Ine. 

Q. In what position? 

A. Vice-president in charge of sales. 

Q. When did your duties as vice-president in 
charge of sales begin? 

A. Approximately a year prior. 

Q. And prior to that, what was your position ? 

A. General sales manager. 

(). How long did you hold that post? 

A. I would say for about four years prior to 
that time. 

Q. Since about 1949 or ’502 

A. Well, I started ont in August 1948, as a sales 
representative, and I think for a matter of two 
years or more my duties were those of a sales rep- 
resentative, a one-man sales force. [62] 

Q. Did you work out of the Home Office? 

A. Yes, I did. 

@. Did you maintain an office there as sales rep- 
resentative ? 
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A. During that time I was traveling, as well as 
subsequently, about, I would say, practically all the 
time except to come in for conferences with Mr. 
Paulucci relating to sales. 

Q. You said that you were the sole salesman at 
that time ? Ae Chat is mehr 

Q. That is from August 1948 to about August 
1950, is that right? 

A. As near as I can remember. [63] 

Bo Ge Sr Py 

@. When is the first time you saw any products 
in cans joined end to end, taped together? 

A. I can’t say exactly, but my impression is that 
it was either late in 1948 or early in 1949. [64] 

Q. Did you sell a lot of those packages or con- 
tainers so joined in those years? 

A. Not at the outset. It started slowly and built 
itself up. 

Q. Was it larger in 1949 than it had been in 
1948? 

A. Are you speaking of the sales of these items 
that are banded together ? 

Q. Correct. 

A. The sales in 1949 were definitely larger than 
they were in ’48, if there were sales in ’48; I am not 
too sure that we had that banded deal. 

Q. Well, they did definitely increase from the 
time you first started them? 

A. Yes, they did. 


Q. Did they have a steady growth in sales? 
ieees, (65| * * * ee 
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Q. Now, in 1950 were the products in cans joined 
end to end by tape a large amount of your sales? 

A. I would say that they were a considerable 
part of our sales, yes. 

Q. Could you tell me about what the proportion 
was ? 

A. No, because I would be guessing if I at- 
tempted to do so. 

Q. But they were large in volume? 

A. They were a sizable part of our sales. [75] 
ae 9 SP ae Se 

Q. (By Mr. Hofeldt): Let’s go back to 1948 to 
1950; did you sell more than one case of products 
with the cans joined end to end by tape? 
Definitely. 
Did you sell more than a hundred? 
Sure. 
Did you sell more than a thousand ? 
J can imagine that we did. 
Did you sell more than ten thousand ? 
J wouldn’t know as to that. 
But you are sure you sold at least a thou- 
sand cases of your products in cans, with the cans 
joined end-to-end relationship by the use of a sticky 
tape in the years 1948 through 1950? 
I am reasonably sure of that. 
But you don’t know how many more? 
No, I do not. 
Was it mote? [76] 
I have a feeling that it was. 


OPOorPOoPO> 
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Q. Does your feeling run to the extent of consid- 
erably more? 

Mr. Schroeder: Do you know, Jim, or are you 
just guessing ? 

A. Yes, I would say my impression is that it 
was considerably more. 

Mr. Schroeder: Do you have any figures on it at 
hand? 

A. No, I don't. 

Q. (By Mr. Hofeldt): All right. Now, during 
the period of 1950 to 1951 did you have a volume of 
sales that had increased over the 1948 to the 1950 
period ? 

A. Are you putting two years against one, 


or 

@. Well, I am putting 1948 to 1950 in one; that 
is what you have been answering. 

A. Yes. 

Q. Now, I am putting the year 1950 to January 
1, 1951, approximately; I am wanting to know 
whether your sales of these products in cans, with 
the cans joined end to end by means of a tape, did 
they have an increase over the preceding average 
year? 

A. I would say that we have shown a consistent 
increase year after year. [77] 

oo as GA Ga a 

Q. Had any customers or brokers complained 
directly to you that they had purchased a competi- 
tive product thinking it was that of Chun King 
Sales? 


422 Oriental Foods, Inc., vs. 


(Deposition of Horace James Lee.) 

A. Ave you speaking about—brokers do not buy 
for their own account; are you speaking about 
wholesalers ? 

Q@. Yes. A. No. [89] 

Q. Did they report to you that any of their cus- 
tomers had purchased a competitive product or 
products thinking they were those of Chun King 
Sales? 

A. Ido not recall any specific instances. [90] 
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[Endorsed]: Filed Oct. 27, 1955. 


Mr. Harris: Next, if the court please, I offer 
into evidence the deposition of the plaintiff, Jeno 
EH. Paulucci, taken on May 23, 1955, as a defend- 
ant’s exhibit next in order. 

relax: Theaters 1 = sae 

The Clerk: Marked as Defendant’s Exhibit AD, 
and [368] admitted in evidence, the deposition of 
the plaintiff, Jeno F. Paulucci. 

(The deposition referred to was marked De- 
fendant’s Exhibit AD, and received in evi- 
dence.) [369] 


DEFENDANT’S EXHIBIT AD 
[Title of District Court and Cause. ] 


DEPOSITION OF JENO F. PAULUCCI 
taken on behalf of defendant at 321 Subway Term- 
inal Building, Los Angeles, California, commencing 
at 10:00 o’clock a.m., Monday, May 23, 1955, before 
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W. EH. McClure, a Notary Public within and for the 
County of Los Angeles and State of California, 
pursuant to the annexed Notice of Deposition and 
Production of Documents. 

Appearances of Counsel: For Plaintiffs: Wul- 
liamson, Schroeder, Adams & Meyers, Esqs. and 
Lyon & Lyon, Esqs., by Lewis E. Lyon, Esq. For 
Defendant: Harris, Kiech, Foster & Harris, Esqs., 
by Ford Harris, Jr., Esq. and Walton EH. Tinsley, 
Esq. [1] 

JENO F. PAULUCCI 
having been first duly sworn, deposed and testified 
as follows: 
Direct Examination 
Q. (By Mr. Harris): You are Jeno F. Pau- 


luce? ie Yes, sir. 
Q. You are one of the plaintiffs in this action, 
are you not? A. Yes, sir. 


@. What is your residence, Mr. Paulucci? 

A. 6 Minneapolis Avenue, Duluth, Minnesota. 

@. You are president, are you not, of the other 
plaintiff in the case, Chun King Sales, Inc. ? 

A. Yes, sir. 

Q. Mr. Paulucei, you personally executed the 
complaint in this case on behalf of yourself as an 
individual and on behalf of the plaintiff, Chun King 
Sales, Inc., as its president ? 

Mr. Lyon: I think the paper speaks for itself. 
It is under oath, is it not? 

Q. (By Mr. Harris): Is that correct, Mr. Pau- 
lueci? 

Mr. Lyon: Answer. 
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The Witness: Yes, sir. 

®) (By Mr. Harris): Youw-are the applicant, 
Jeno F. [2] Paulucci, of the patent in suit, No. 
2,679,281, are you not? A. “Yes, sir. 

Q. You are familiar with the contents of that 
patent, are you not? A. Yes, sir. 

Q. When was the plaintiff Chun King Sales, 
Ine., incorporated ? A. May of 1947. 

Q. You are a stockholder of that corporation, 
are you not? A. Yes, sir. 

Q. Approximately what percentage of the stock 
do you own in that corporation? 

A. 100 per cent. 

Q. In general what is the business of the plain- 
tiff corporation ? 

A. Packers and distributors of Oriental-Amer- 
ican foods. [3] 

Ge 28 8 Ra ey 

Q. When did you either make or have made for 
you first any machine as illustrated in your patent 
in suit, or similar thereto? 

Mr. Lyon: The question is so indefinite as not to 
be susceptible of an answer as to when he first made 
a machine. I will permit him to answer as to when 
he first made a machine as to placing together the 
cans, which is a question which he can answer. 

Q. (By Mr. Harris): Tf such machine was used 
in binding cans of the type illustrated in Exhibits 
1 and 2 here in the room, when was that machine 
first made? 

A. May TI have the statement of counsel ? 
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(Record read as requested.) 

The Witness: It was after we moved into the 
new plant. 

Q. (By Mr. Harris): When was that? 

A. In August of 1951. [30] 

@. As of June 7, 1949, you were using resilient 
sticky tape in your business, were you not? 

As Yessir. 

@. And you were using such tape to fasten to- 


gether two or more containers? A. ~ Yes, asir: 
Q@. And you were selling those products, were 
you not? A. Yes, sir. 


Q. From whom were you buying that tape that 
you were using at that time? 

A. Minnesota Mining. There might have been 
others, but Minnesota Mining to a greater degree, 
if not all. 

Q. This company, Mystik Adhesive Products, on 
the letterhead of this last letter Mr. Lyon has pro- 
duced, does that have anything to do with Minne- 
sota Mining & Manufacturing Company? 

A. I did not look at the letterhead. 

Mr. Lyon: Neither did I. 

The Witness: No, this is another tape suppher. 
This is another tape supplier. 

Q. (By Mr. Harris): Did you buy tape from 
them about that date? A. I don’t know. [43] 

Q. At that time, which is about the date of this 
letter, June 7, 1949, how were you using sticky tape 
of that type to bind together two or more contain- 
ers or cans? 
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A. Would you explain how—what you mean by 
how we were using it? 

Q. You bought the tape and you say you were 
using it to hold together two or more cans, and I 
am asking you how you used it to do that. Just tell 
us how you used the tape. 

A. By taping two cans together, by putting the 
tape around the—fastened to the two beads. 

@. And in doing that you took the two separate 
eans and put them end-to-end in alignment, did 
you? A. Yes. 

Q. And then you stretched the tape over the 
bead of the cans and fastened the tape to the cans, 
did you? A, Nowsme 

Q. How did you do it? 

A. JI explained it. 

Q. Please give us a little fuller explanation as 
to just what steps you went through to do that. 

A. We rolled—we put the tapes on the two cans 
and rolled the two cans into the tape, and cut the 
tape. 

Q. The tape, of course, was in a dispenser of 
some kind, was it? A. Yes. [44] 

@. <A roll of tape in a dispenser; is that right? 

A. Yes. [45] 

* * HF HK 

Q. But, in any event, when you so used the tape 
the tape was in a dispenser, was it not? 

me Vos. 

Q. And then what were the steps, Mr. Paulucei ? 
The operator pulled the tape off the roll of tape 
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and fixed the end of it to the cans aligned and held 
together? Is that the first step in doing it? 

A. More or less, yes. 

Q. How were the cans held, were they just loose 
on a table or were they in a V-shaped trough, or 
how were they held? 

A. I don’t remember exactly, but they were held 
in such a way that we could hold them together. 

Q. You don’t remember whether you were using 
a V-shaped trough at that time? 

A. No, sir. 

Q. Then after the end of the tape was affixed to 
the can then, as J understand it, you rolled the 
eans, holding the tape tight until the tape was 
stretched all the way around the can and then it 
was cut off; is that right? A. No, sir. [46] 
as GF 8 @e ge 

Q. (By Mr. Harris): When you say you rolled 
the cans into the tape, you meant what? How was 
that done? 

A. By your turning the tapes—the cans so that 
the tape went around the diameter of the can. [47] 

Q. And the tape was held tight while that was 
being done, was it? A INO sin:: 

Q. How was it held? 

A. ‘The tape was not held after it was put, as I 
mentioned in my answer, on the ean. You described 
it before. You said you pulled the tape from the 
roll and then you put the edge of the tape on the 
eans, and then J elaborated further that we then 
rolled the cans into the tape, which was loose. 
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Q. The tape was loose at that time? 

A. Yes, siv. 

Q. You did not hold the tape tight? 

um. No, sir. 

@. Was that a resilient tape that you were using 
ait cine? 

A. The same kind of tape that we are using 
now. 

@. And cans so put together were sold by you 
about the same time, were they not? 

fe cS.) Sit. 

Q. Simply ordinary commercial sales? 

A. Yes, sir. [48] 
as 88 Go So ae 

Q. (By Mr. Harris): In this method of putting 
cans together that you have described, how did you 
hold the cans? A. By the two hands. 

Q. And on what were the cans resting? 

A. A. bench, a table. 

Q. Those operations were performed by your 
employees in your plant, were they ? A. Yes. 
Se SS 

Q. When cans were put together with sticky 
tape at that time how was the loose end of the tape 
held? A. Which loose end? 

My. Lyon: That is what I want to know. 

Q. (By Mr. Harris): You said one end was 
affixed to the cans. There is another end of the tape. 
How was that held? 

A. It was held by the dispenser until it was 
ready to be cut. 
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Q. At what stage was it cut? [50] 

A. When the cans were approximately rolled 
completely into the tape. 

@. In other words, after you had a layer of tape 
all around the can then you cut the tape, the oper- 
ator cut the tape, did he? A. That is right. 

Q. Then what did he do, just press the loose 
end down onto the can? 

A. Just touch it down, yes. 

Q. When was it you first used a machine to ac- 
complish that purpose, that is, fastening two cans 
together with a sticky tape? 

A. What kind of a machine are you referring 
to? 

Q@. Any kind of a machine. 

A. Well, in a previous question you asked me 
about a dispenser. Would you refer to that as a 
machine? 

Q. Other than the dispenser did you have any 
other jigs or fixtures of any kind or tooling of any 
kind you used to perform this operation? 

A. By “‘used” do you mean continually? 

Q. No, I am not referring to continually, Mr. 
Paulueci. I am referring to this operation in June 
of 1949, when you were fastening two or more cans 
together by your use of sticky tape. I am inquiring 
as to what type of machine you used at that time. 

A. We have answered that before. [51] 

Q. Simply the dispenser? A. Yes, sir. 

Q. And something to hold the cans so that you 
could rotate them on the bench; is that right? 
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A. More or less, yes. 

Q. What did you use to hold them at that time? 

A. As I mentioned before, I don’t exactly re- 
member, Mr. Harris. 

Q. ‘This was your idea, was it not, putting cans 
together in this way? Awe es, Sir. 

Q. And you ean’t remember how it was being 
done at that time? 

A. That is six years ago, Mr. Harris. 

Q. And you now don’t remember what you were 
doing then at that time? 

A. That is correct. 

Q. How long prior to June of 1949 had you been 
-performing your same operation in packaging eans 
of this type? 

A. Qh, it may have been a month or two. [52] 

* * * * 

Q. We are talking about the machine that you 
had in your plant early in September, 1951, which 
you were using to tape two or more eans together 
with. Now, what was in that machine? What did it 
consist of ? 

A. A tape dispenser and a trough. 

Q. A v-shaped trough? ZA, aes: 

Q. Spaced from the dispenser? 

ie Y eS, Sir. 

Q. How far from the dispenser was the trough 
spaced ? A. T can’t tell you exactly. 

Q. Well, roughly. 

A. Oh, from 8 to 12 inehes. 

Q. 


And the trough and the dispenser were 
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mounted on a [57] baseboard of some kind, were 
they ? A. Mounted on a table. 

Q. On a what? A. Ona table or a bench. 

Q. They were rigidly fastened on a table or a 
bench, were they ? A. Yes, sir. 

Q. In spaced relation, as you have described ? 

A. Approximately. 

Q@. Was there any cutter of any kind between 
the dispenser and the V-shaped trough? 

A. Not in between the two, no, sir. 

@. Now, as to that particular machine, when 
was that machine first built? 

A. After we moved into the new plant, which 
was in August of 1951. 

Q. Prior to August of 1951 had you ever built a 
similar machine or had it built for you? 

A. Somewhat similar, but not the same. 

Q. How many of such similar but not the same 
machines had you had built prior to August, 1951? 

A. By “machine’’ I take it you now are refer- 
ring to the dispenser and the trough, Mr. Harris? 

Q. That is what you characterized as this ma- 
chine. Is it a fact that you did have similar ma- 
chines prior to August of 1951? [58] 

A. Experimental models. 

Q. How many? 

A. Maybe 15 or 20, maybe even more. I don’t 
know. 

Q. How did they differ, Mr. Paulucci, from this 
particular machine that you were using in August 
of 1951 at the new plant? 
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A. It might have been the spacing between the 
trough and the dispenser. It might have been the 
elevation of one in relation to the other, and so 
forth. 

Q. You say “it night have been.” Do you re- 
member ? A. Not exactly, no, sir. 

@. Those were the only differences ? 

A. Iwill not restrict it to that, no, sir. 

Q. Did any of such machines that you had prior 
to August of 1951 have a cutter mounted on the 
machine? 

A. All the dispensers, Mr. Harris, had a cutter 
attached to them. 

@. Even this one you were using in August of 
1951 at the new plant? Ae Yes, site 

Q. Where was that cutter? 

A. At the end of the dispenser. 

Q. It was simply an integral part of the dispen- 
ser, was it not? A. That is correct. 

Q. And these dispensers were obtained by you 
on the [59] open market? 

A. That is correct. 

Q. And as so obtained by you they had the cut- 
ter mounted on them? LNCS 

Q. When did you first have such a machine, Mr. 
Paulneci ? 

A. You will have to explain what you are refer- 
ring to. 

Q. Iam referring to any of these machines that 
you said you had prior to August, 1951. 

A. We had the dispenser part back in 1949. 
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Q. You had the trough back in 1949, didn’t you? 

A. We did not, sir. 

Q. In 1949 you were acquainted, were you not, 
with a man named Eugene Hammond ? 

A. Yes, sir. 

Q. Who was an employee of Minnesota Mining 
& Manufacturing Company in Duluth, Minnesota? 

A. Yes, sir. 

Q. He called on you at your plant there a num- 
ber of times during the year 1949, did he not? 

A. Yes, sir. 

Q. And during such calls he saw, did he not, 
your operations in which you were joining together 
two or more cans by the use of a sticky resilient 


tape? [60] A. Yes, sir. 
Q. He, in fact, supplied some of these dispensers 
to you, did he not? A. That is correct. 


Q. Don’t you remember, Mr. Paulueci, that 
prior to October 1, 1949, you had in operation a 
machine for joining two cans together by a sticky 
tape, in which you had an angle iron set up to form 
a v-shaped trough, the angle iron being about 3 to 4 
inches on each side? 

A. Ido not remember that, no, sir. 

Q. You don’t remember showing that machine to 
Mr. Hammond ? 

A. No, sir. I don’t remember that, as you have 
described it. 

Q. As early as April, 1951, you were, were you 
not, using one or the other of these early types of 
machines to join together two or more cans with 
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sticky tape, which cans were then commercially sold 
by you? 

A. Two cans fastened together? Yes. [61] 

x * * + * 

Q. Did you at any time during the year 1950 
have any discussions with Mr. G. C. Cronin with re- 
gard to the matter of joining together two or more 
eans by the use of sticky tape in any way? 

A. Yes. In our orders of tape we, of course, had 
to talk to him whenever he came in. 

Q. When he came in during that period to see 
you he saw, did he not, the machinery and equip- 
ment that you [69] were using commercially to join 
together cans in that fashion? 

A. I do not want to be facetious, but again I 
say exclusive of the patent ? 

Q. Using any machinery and equipment that you 
had in any way that you were using to commer- 
cially join together two or more cans with sticky 
tape, Mr. Cronin saw that equipment in your plant 
during that time; is that not true? 

A. Yes, we allowed him a free audience in our 
plant, without any restrictions. [70] 
tr ao GP se By 

Q. (By Mr. Harris): Paragraph X of the Com- 
plaint reads as follows, and T quote: 

“Plaintiff, Chun King Sales, Ine., in cooperation 
with said plaintiff, Jeno Pauluecci, assembled, 
shipped, displayed, introduced and sold to the 
public for the first time, canned goods in combina- 
tions of two or more cans rigidly and positively 
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connected together in an end-to-end relationship 
and as a single unit.” 

When was it that Chun King Sales first sold as- 
sembled two or more cans? 

A. Just taped together, or under the method of 
the patent? 

Mr. Lyon: Listen to the question. Read the 
question. [75] 

(Question read by reporter.) 

The Witness: Two cans taped together 

Mr. Lyon: Rigidly and positively. 

The Witness: Rigidly and positively as per our 
patent was when we moved into the new plant in 
August, 1951. 

Q. (By Mr. Harris): Is that the first time 
you ever rigidly and positively connected together 
two or more cans in an end-to-end relationship as 
a single unit? Nee. eS; Sil 

@. Ido not want you to be misled, Mr. Paulucci. 
I am not hmiting this question, nor is your Com- 
plaint imited to the use of the patented process in 
this provision, and J don’t want you to be misled in 
your answer. 

Mr. Lyon: Is there a question in front of the 
witness ? 

Q. (By Mr. Harris): Now, with that sugges- 
tion, do you still say that you did not so connect 
eans together prior to August, 1951? 

A. We connected cans together with a piece of 
tape, as outlined to you before, in April or May of 
1949. 
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Q. Is that what you are referring to here in this 
Paragraph X of your Complaint, or are you refer- 
ring to your carliest use of the patent in suit? 

A. Earliest use of the patent in suit. 

@. And that was in August, 1951; is that cor- 
TCGint 

A. After we moved into the new plant, yes, sir, 
which was in August, 1951. [76] 

Q. What machine did you use to assemble those 
first cans that you referred to? 

A. You mean the ones in April or May, 1949? 

Q. No, I mean the ones in August of 1951. What 
kind of a machine did you use to assemble those 
cans ? 

A. ‘The machine we have previously described, 
the dispenser with the trough. 

@. And a cutter connected to the dispenser? 

A. Yes, sir, that is standard equipment. [77] 
oe % ££ &* 

Q. However, in those years 1949, 1950 and 1951 
you did use the same kind of tape, sticky tape, to 
join together two or more cans that you later used 
in practicing the invention of the patent in suit, did 


you not? A. Sticky tape, yes. 
Q. And for the purpose of joining together two 
or more cans? A. Correct. 


Q. And that was done commercially by you, 
was it not? In other words, you sold the products 
of that use? A. hat is correct. [83] 


Se Oe 8 Ee Se 


Q. When did you first buy this sticky tape, 


Chun King Sales, Ine., et al. 437 


(Deposition of Jeno F. Paulucci.) 

Cellotape, as you have referred to it, for use in 
any operations in which you joined together two 
or more cans, as you have described ? 

A. For just fastening two cans, it was April or 
May of 1949. 

Q. Did you purchase such tape from anyone 
other than Minnesota Mining & Manufacturing 
Company ? A. Yes. 

®. From whom? 

A. From the El Queeno Cigar Company, and 
Paper Specialties of Duluth, and I think it was 
Texel, T'-e-x-e-] Corporation. 

Mr. Lyon: Those are in 1949? [84] 

The Witness: I don’t know. These were for 
1949, 1950 and 1951. 

Mr. Lyon: He only asked as to 1949. 

The Witness: Cross that ‘“Texel,” because I don’t 
think they were at that time. 

@. (By Mr. Harris): In those years 1949, 1950 
and 1951? A. Yes. [85] 

Cy me SP Bp Se 

®. (By Mr. Harris): Referring back to Para- 
eraph (h) of the Notice, do you have any records 
showing your purchases of tape from Minnesota 
Mining & Manufacturing Company? 

Mr. Lyon: If they are material, there are quite a 
few of them. There are tape purchases here which 
we have, yes, plenty of them, if you want to look 
at them. We are not going to produce them and 
have them marked. 

Mr. Harris: I do not care to have them marked, 
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but I [86] would like to look at them, Mr. Lyon, if 
I may. 

Mr. Lyon: Well, here are some for the year 
1951, which you may look at then, if you want to. 

My. Harris: Yes, thank you. 

Mr. Lyon: Do not take them out of the folder. 

Mr. Harris: We might as well take a recess while 
I am looking at these for a few minutes. 

Mr. Lyon: Here are 1949, 1950 and 1951 for the 
tape purchases. We do not know whether they are 
all of the purchases. 


(A. short recess was here taken.) 


Q. (By Mr. Harris): Mr. Paulueci, in some of 
these invoices for tape sales to you by the El 
@ueeno Cigar Company, Inc., I notice that the item 
is “Sell-O-Tape,” S-e-l-l-O-T-a-p-e. Is that what you 
referred to as the “Cellotape’? I show you that 
one. 

A. Yes, that is just the way they spelled it. 
Normally it is C-e-l-l-o, I imagine. 

Q. I just wanted to be sure that we were talking 
about the same thing. Al Thavis rene 

Q. I have been looking through this file of 1949 
Invoices to you, and there are a very large number 
indicating tape sales to you. Are these all of your 
purchases of tape during the year 1949? 

A. ‘To the best of our knowledge, yes, sir. [87] 

Q. On these invoices to you from Minnesota 
Mining G Manufacturing Company or the Duluth 
Paper & Specialties Company, I notice a reference 
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number “600.” Apparently that is the identifying 
number of that tape. Was that tape all “600” tape, 
do you remember ? A. Ido not. 

Q. In any event, it was all sticky resilient tape, 
was it not? A. Yes, it was purchased as such. 

Q. In other words, all of these purchases of tape 
in 1949 were purchases of sticky resilient tape? 

A. That is correct. 

Q. And they were all made by you for the pur- 
pose of using such tape in joining together two or 
more cans; that is correct, is it not? 

A. Not in accordance with the patent, but join- 
ing two cans together, yes. 

Q. I hand you an invoice showing an order 
number, on April 5, 1949, from Minnesota Mining 
& Manufacturing Company, and point out to you 
the item there which reads, “Yo x 2592 I-n Bxd.” 
What does that mean, “14 x 2592 I-n Bxd’’? 

A. Gosh, I could not tell you. 


Q. That means that the tape was half-inch tape, 
does it not, and was 2,592 inches long? 

A, That could be. I am not sure of what it 
eould be, [88] but it could be. 

Mr. Lyon: That is 2592 in. boxed? 

Q. (By Mr. Harris): I think it is. Here is 
another similar invoice, and that shows definitely 
inches on there, and I was wondering about the 
length of those tapes. Here is another one that 
shows inch marks. Does that mean to you that was 
2592 inches long? 
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A. To me it doesn’t mean anything. I mean it 
could be, I don’t know. 

Q. Well 

Mr. Lyon: If the witness does not know you 
eannot make him know. 

Mr. Harris: Well, for the record, these invoices 
show the following purchases by Chun King Sales, 
Inc., from Minnesota Mining & Manufacturing 
Company: 72 rolls on order of March 30, 1949; 144 
rolls on order of April 5, 1949; 144 rolls on order 
of April 9, 1949; 72 rolls on an order dated April 
19, 1949. 

Mr. Lyon: It says “zero” rolls in quantity. 

My. Harris: The witness can correct me if I 
am wrong. 

Mr. Lyon: Under the title “Quantity”’—— 

The Witness: I can’t tell you. You are reading 
it, Mr. Harris. I can’t infer anything. You are 
reading, you know, what you see there. 

Mr. Harris: These are from your records, and 
I wanted to have it on the record. They show 144 
rolls on an order [89] dated April 29, 1949; 72 rolls 
on an order dated April 19, 1949; 144 rolls on an 
order dated June 28, 1949; 144 rolls on an order 
dated July 18, 1949; 36 rolls on an order dated 
August 18, 1949; 144 rolls on an order dated August 
26, 1949; 108 rolls on an order dated August 18, 
1949; 144 rolls on an order dated August 12, 1949, 
and then an invoice from Duluth Paper & Special- 
ties Company showing a delivery to you of 3 rolls 
on an order dated August 18, 1949; another one for 
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144 rolls on an order dated August 18, 1949; and 
another one for 72 rolls on an invoice dated Sep- 
tember 6, 1949. [90] 

Te US SP ES 

Mr. Harris: And the next one is an invoice from 
Minnesota Mining & Manufacturing Company to 
Chun King Sales, Inc., of 144 rolls, No. 600 lght 
green Scotch cellophane tape, “CRA,’ marked 
“Paid Aypril 7, 1949.” 

The next one is an invoice of the same type for 
144 rolls of the same kind of tape stamped “Paid 
April 22, 1949.” 

The next one is a similar invoice for 72 rolls of 
similar tape stamped “Paid April 21, 1949.” 

Mr. Lyon: Of course, the quantity that you are 
reading in that last invoice is wnder the word 
“Unit,” and under “Quantity” there is nothing. 
There is zero quantity. There is a “Unit” there 
and a No. 72 unit that was sold there, which to me 
does not mean it was 72 rolls. 

Q. (By My. Harris): Mr. Paulneci, looking at 
this invoice in question, that covered the sale of 72 
rolls of [92] tape, did it not? 

A. It is an ambiguous one. It shows “Quan- 
tyeemounmmeas Wnit, 72 rolls,s76.07" ow it. 

Q. You are not going to pay $76.57 if they did 
not ship you anything? You would not have paid it? 

A. Except this could have been attached to 
another invoice. 

@. As far as you know, however, this was for 
72 rolls at that price; is that right? 


442 Oriental Foods, Inc., vs. 


(Deposition of Jeno I. Paulueci.) 

A. I neither know “yes” nor do I know “no” 
on it. 

On this invoice the price is $1.54, is 1t not? 
That is right. 

Q. The same price is on the preceding invoice 
per roll? A. Yes. 

Q. And if you figure 72 rolls at $1.54 it comes 
out to $110.88, does it not? 

A. No bill of lading attached to it, lke there 
is on one of the other invoices. There is no pack- 
ing list attached to it like there is on one of the 
other invoices, therefore I cannot answer your 
question “yes” nor “no.” 

Q. ‘These are your records. I don’t know any- 
thing about them. Iam just trying to inquire about 
them and find out. A. Yes, sit, 

Q. The next invoice of similar type is 144 rolls 
of [93] similar tape, stamped “Paid May 4, 1949.” 
Lhe next invoice, similar type, is for 72 rolls of 
similar tape, stamped “Paid May 23, 1949.” The 
next invoice of a similar type is for 144 rolls of 
similar tape, stamped “Paid June 29, 1949.” The 
next invoice of similar type is for 144 rolls of 
similar tape, stamped “Paid July 22, 1949.” 

Then there is a group of invoices and other 
papers clipped together. Will you explain to me 
how many rolls of tape you purchased under those 
invoices ¢ 

A, ‘There is one invoice with the packing slip for 
36 rolls. There is another invoice with a packing 
slip for 144 rolls, it seems. There is another 
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invoice with a packing shp for 108 rolls, and then 
there is another invoice with another packing slip 
for 144 rolls, so that I don’t know if that is a dupli- 
eation or not. 

Q. Then there is a statement to you from the 
Duluth Paper & Specialties Company dated Sep- 
tember 16, 1949, for 144 rolls, marked “Paid Octo- 
ber 12, 1949.” Then there is a further statement 
from Duluth Paper & Specialties Company to you 
for 144 rolls of similar tape marked “Paid Novem- 
ber 21, 1949.” 

I hand you a group of four loose invoices from 
this file, and ask you if you can tell from those 
how many, if any, rolls of tape were purchased by 
you, covered by those invoices? 

Mr. Lyon: You mean: And not covered by the 
ones you [94] just read? 

Mr. Harris: Yes. 

Mr. Lyon: These are the ones he read. 

The Witness: I can’t tell you whether there is 
duplication. You have already listed part of it 
here. This one here is marked “Nothing,” and we 
have three here that are marked “Paid,” but the 
list is for 3 rolls, and the other 2 is 144 each, but 
whether or not they are covered by duplication or 
not, I can’t tell. I presume that they are, because 
that is more or less a bill of lading from them. 

Mr. Harris: Then I find here a customer’s in- 
voice from El Queeno Cigar Company, Inc., to you, 
dated November 7, 1949, showing the purchase by 
you of 108 rolls of tape; another similar invoice 
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showing the purchase by you of 36 rolls of tape, 
marked “Paid December 17, 1949”; another similar 
invoice showing the purchase of two rolls of tape 
marked “Paid January 31, 1950,” and another sim- 
ilar invoice showing the purchase by you of 96 rolls 
of tape, marked “Paid March 2, 1950.” 

Myr. Lyon: J think that is an error. It is 104. 
The statement says “8 rolls delivered personally 
white tape with blue lines” on that invoice. 

Mr. Harris: Well, my statement should be cor- 
rected from 96 rolls to 104 rolls as to that last 
Invoice. 

Mr. Lyon: With the statement which I made. 

Q. (By Mr. Harris): I notice on this last in- 
voice, Mr. Paulucci, there is a statement in pencil, 
‘““One-cent sale, one-cent sale.” What does that 
refer to? 

A. It looks like it was an experimental shipment 
of printed tape that said “One-cent sale” on it, and 
“This can meatless,” of eight rolls. 

Q. That was for use by you in joining together 
the two cans, in which you were going to sell two 
for the price of one, plus one cent? A. No. 

Q. You during 1949 sold multiple can packs, two 
or more cans held together by sticky tape, for 
resale in one-cent sales, did you not? 

A. We sold two cans taped together where the 
can of noodles was sold for one cent. 

Q. Where the what? 

A. Where the can of noodles, chow mein noodles 
sold for one cent. 
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Q. All of these tape purchases by you in 1949, 
the tape that you bought by them was used by you, 
was it not, in assembling two or more cans together 
to sell as a package? 

A. If the question is “and not in accordance with 
the patent,” the answer is “Yes.” [96] 

Ge ay a ae 

Q. (By Mr. Harris): Referring back to this 
last invoice to you from El Queeno Cigar Company 
dated December 29, 1949, I notice again on that one 
there appears the label “84 inch x 2592 inch.” Does 
that refresh your recollection that there was 2,592 
inches of tape in each one of these rolls? 

A. Well, it sounds logical, but I wouldn’t be 
able to say definitely. 

Myr. Lyon: In each roll or in the whole order? 

The Witness: No, I don’t know. It says “34 
of an inch.” I imagine that would be the width of 
one roll. As far as the 2,592 inches, I could not say 
what that is. 

Q. (By Mr. Harris): About how many double 
cans could you put together with each roll of tape? 

A. Being that I do not know the amount of 
inches to a roll, I cannot answer your question. 

Q. You don’t have any idea as to how many cans 
you assembled with a roll of tape? A. No, sir. 

@. Who in your organization would know how 
many inches of tape there was in a roll during 1949, 
when you bought this tape? 

A. I imagine Minnesota Mining is the one that 
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should tell you. They supplied the tape. They can 
tell you. [98] 

Q. But who in your organization would know? 

A. I don’t know of anybody that would know. 

Myr. Harris: Now, referring to this file of yours 
labeled “1950,” which vou have produced in re- 
sponse to the request to produce, I will do the same 
thing with this file. We will go through and see 
how much tape you bought during that year. 

First, I refer you to a statement from Duluth 
Paper & Specialties Company, dated February 17, 
1950, showing the sale to you of 720 rolls of Type 
600, boxed, and 288 rolls of Type 600 light green, 
boxed, stamped “Paid February 24, 1950”; then a 
statement from El Queeno Cigar Company, show- 
ing the shipment date of August 31, 1950, to you 
of 216 rolls of red and 72 rolls of green tape, 
stamped “Paid October 4, 1950”; and a statement 
to you from Duluth dated August 30, 1950, showing 
the sale to you of 288 rolls of such tape, marked 
“Paid September 8, 1950”: a statement dated 
August 21, 1950, showing the sale to you of 360 
rolis of such tape, stamped “Paid August 31, 1950”; 
and a similar statement dated August 21, 1950, 
showing the sale to you of 576 rolls of similar tape, 
stamped “Paid August 31, 1950”; another statement 
from Ii] Queeno to you dated August 16, 1950, 
showing the sale to you of 144 rolls of such tape, 
marked “Paid October 4, 1950”; and another state- 
ment by Duluth to vou dated August 14, 1950, 
showing the sale to you of 288 rolls of such tape, 
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stamped “Paid August 24, 1950”; [99] a further 
similar statement dated August 1, 1950, showing 
the sale to you of 216 rolls of such tape and stamped 
“Paid August 11, 1950”; a further similar statement 
dated July 28, 1950, showing the sale to vou of 144 
rolls of such tape, marked “Paid August 7, 1950” ; 
a further statement to you from El Queeno dated 
June 21, 1950, showing the sale to you of 72 rolls 
of such tape, stamped “Paid September 27, 1950;” 
and a further similar statement dated April 4, 1950, 
showing the sale to you of 60 rolls, 12 rolls, 12 rolls, 
and 72 rolls. 

The Witness: I am not so sure this doesn’t cover 
them all, though. It is the only one that is marked 
TIEO Ole 

@. (By Mr. Harris): That is the last one, the 
72 rolls? A. Yes. 

Mr. Harris: That is stamped “Paid August 8, 
1950”; and a further similar statement from El 
Queeno to you dated March 23, 1950, showing the 
sale to you of 1152 rolls of such tape stamped 
“Paid April 17, 1950.” [100] 
zee YF 

Mr. Harris: This last document the witness has 
referred to is on the heading of “Goldenberg Broth- 
ers.” It is dated March 7, 1950. 

The Witness: It is also marked “El Queeno.” 

Q. (By Mr. Harris): That is just in pen, is it 
not? A. Pardon me, sir? 

Q. Itis just in pen? 

A. It is in pen, but it is marked on the same 
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invoice, and it is marked on subsequent ones here. 

Mr. Harris: It shows the sale to you of 144 rolls 
of such tape, marked “Paid April 17, 1950.” The 
next one is a similar invoice, which Goldenberg 
Brothers has crossed out, [102] and El Queeno 
Cigar Company is written in, and it shows the sale 
to you of 25 rolls of such tape, being marked “Paid 
March 22, 1950.” 

The Witness: And they are on white paper, with 
the regular El Queeno invoice there on pink paper. 

Mr. Harris: Attached to that is a similar invoice, 
showing a further sale to you on February 28, 1950, 
of 144 rolls of such tape, marked ‘‘Paid Mareh 22, 
1950.7 
* + + + ¥ 

Mr. Harris: I am going to find out from Mr. 
Paulicei how much tape he bought during this year, 
and if he wants to make it difficult for us that is his 
privilege. We are going to stay here until we find 
out. 

The next statement in this group is a statement 
from I] Queeno showing the sale of 96 rolls of such 
tape to the plaintiff, and stamped “Paid November 
16, 1950.” The next statement is a statement from 
Duluth Paper & Specialties Company dated Sep- 
tember 12, 1959, showing the sale of 504 rolls of sueh 
tape to the plaintiff, stamped “Paid September 22, 
1950.” ‘The next one is a further invoice from El 
Queeno to the plaintiff, dated September 11, 1950, 
[103] showing the sale by it to the plaintiff of, first, 
450 rolls and, second, 24 rolls of such tape, being 
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stamped “Paid November 16, 1950.” The next one 
is a similar invoice from El Queeno, dated October 
2, 1950, showing the sale of two orders, one of 792 
trolls, and the other of 216 rolls of such tape, 
stamped “Paid February 1, 1951.” The next one 
is a further similar statement showing the sale to 
plaintiff of 264 rolls of such tape, stamped “Paid 
November 16, 1950.” The next one is a similar 
statement dated October 9, 1950, showing the sale 
of 144 rolls of such tape, marked “Paid February 
27, 1951.” The next similar statement shows a sale 
of two items, one, 278 rolls and the other 108 rolls 
of such tape to the plaintiff, stamped “Paid Febru- 
ary 1, 1951.’’ The next one is a statement from 
Duluth Paper & Specialties Company to the plain- 
tiff, showing the sale of 600 rolls of such tape, 
stamped “Paid December 21, 1950.” The next 
one is a similar statement showing the sale of 551 
rolls of such tape, and stamped ‘‘Paid December 21, 
1950.” The next one is a statement from El Queeno 
to the plaintiff, showing the sale of two items, one, 
298 rolls, and the other 468 rolls of such tape, 
stamped “Paid February 27, 1951.” The next one 
is a similar statement showing the sale of two items, 
one, 105 rolls, and the other 24 rolls of such tape 
to the plaintiff, stamped “Paid February 27, 1951.” 
The next one is a further similar statement, dated 
December 14, 1950, showing the sale of two items, 
one, 286 [104] rolls and the other 100 rolls of such 
tape, stamped “Paid February 27, 1951.” 

Q. Now, Mr. Paulueci, those statements that I 


450 Oriental Foods, Ine., vs. 


(Deposition of Jeno I. Paulueci.) 
have identified show the sales of tape to that extent 
to the plaintiff corporation, do they not? 

A. No. 

Q. What do they show? 

A. They show listings of tape invoices, packing 
slips, bills of lading, confirming orders, an assort- 
ment. [105] 
ao EP Ry Gal GS 

@. Are these records for 1949 and 1950 that 
have been produced here all the records that you 
have showing purchases by your company during 
those years? 

A. ‘To the best of our knowledge, yes. [108] 
ay Ge Re AS ee 

@. Let us go through these 1951 records too, 
while we are about it. A. Yes, sir. [109] 

Mr. Harris: This is the file that counsel has 
produced bearing the legend “1951.” 

The first invoice in that file is an invoice to you 
from El Queeno dated January 2, 1951, showing the 
sale to you of two items, 58 rolls and 228 rolls of 
such tape, marked “Paid March 16, 1951.” The 
next one is a similar invoice dated January 10, 
1951, showing the sale to you of 148 rolls and 200 
rolls of such tape, being marked “Paid March 16, 
1951." ‘The next statement is dated January 10, 
1951, showing the sale of 360 rolls of such tape, 
ana marked, “Paid Maich 16, 1951.” The next@one 
is a similar invoice, dated January 17, 1951, show- 
ing the sale of two items, one, 216 rolls and one, 
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468 rolls of such tape, marked “Paid May 3, 1951.” 
Then the next one is a similar invoice dated Janu- 
ary 18, 1951, showing a similar sale of 108 rolls of 
tape, and marked “Paid May 3, 1951.” Next, there 
is a statement from Duluth Paper & Specialties 
Company to you dated March 27, 1951, showing the 
sale by it to you of 1152 rolls of such tape, marked 
“Paid April 6, 1951.” Next, there are two—there 
is a loose invoice to you from Duluth 

Myr. Lyon: You just read that. 

Mr. Harris: No, I did not. Itis dated February 
14, 1951, showing the sale of 752 rolls of such tape, 
marked “Paid February 23, 1951.” The next one is 
a similar invoice dated February 7, 1951, showing 
the sale to you of 400 rolls [110] of such tape—— 

The Witness: You are duplicating it, aren’t you? 

Mr. Harris: -—~marked “Paid February 16, 
nS )59 Pa 

Q. Will you point out what has been dupli- 
cated ? 

A. <Aren’t you duplicating? You got 1152 on 
this record. JL don’t know if it refers to this one, 
but the two there make 1152. 

@. These invoices are marked “Paid”—— 

A. That is correct. 

(). in February, whereas this invoice, the 
statement I read is marked “Paid” in April. 

A. Yes, sir, and there might be other invoices 
in here also, other statements covering that item. 
Here is 1152, marked April 27th. Here is 1440 
iamisedmeAprie9th. [111], 2s * * 
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Mr. Harris: Here is a further statement from 
Duluth Paper to the plaintiff. This statement is 
dated March 29, 1951, showing the sale of two items, 
60 ros and 1440 rolls of such tape, stamped “Paid 
April 9, 1951.” The next document is a similar 
statement dated Apml 17, 1951, showing the sale 
of 1152 rolls of such tape, having the date stamp 
of April 27, 1951. The next one is an mvoice from 
Duluth, covering 912 rolls, the invoice showing a 
shipment date of April 27, 1951, and being stamped 
“Paid May 7, 1951.” The next one is a similar in- 
voice showing a shipment date of May 10, 1951, and 
showing the sale of 240 rolls of such tape, being 
marked “Paid May 18, 1951,” and the last one is a 
similay invoice showing the sale of 1152 rolls, bear- 
ing a shipping date of May 10, 1951, and a date of 
payment on May 18, 1951. 


Q. And your statements as to the meaning of 
those records in 1951 are the same as you previously 
have given with regard to the records in 1949 and 
1950, are they? 


A. I feel that there are invoices and statements 


in there which will duplicate one another, as stated 
to you. 


@. Well, why do you feel that, Mr. Paulucei ? 


A. Because of the nature of the invoices, and the 
way the statement is different colored—a different 
sized piece of paper, and one is marked an invoice 
and the other one is more or less a statement show- 
ing invoice numbers. [112] 
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Q. Will you take this last file, the 1951 file, and 
pick out any of the duplications that you believe 
exist ? 

A. I think any of the Duluth Paper Specialties 
ones, where he has listed invoices and also a state- 
ment, that there would be some duplications there. 

Q. Do you know of any such duplications? 

A. I do not know of any, no, sir. 

Q. Can you tell us about how many of these 
double can packs you sold in the year 1950? 

No, sir. 

Or the year 1951 up to May 14th? 

No, sir. 

Can you even estimate how many you sold? 
I would not want to estimate it. 

You mean you are unable to? 

I would say so, yes. 

In these years 1949, 1950 and 1951, has the 
plaintifé Chun King Sales, Inc., sold anything other 
than these multiple can packs? A. Yes. 

Q. What? A. A variety of other items. 
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@. Well, I am afraid I am not clear. Certainly 
the record, I don’t think, is clear. The question 
was, during the years 1949, let us start with 1949, 
did you sell any products except in these multiple 
can packages? 

A. Oh, I see. Well, then I might have given 
you the wrong answer. 

Q. Yes, I thought you misunderstood the ques- 
tion. A. Yes. [114] 
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Q. Straighten it out now, if you will. 
A. Will you read me the question again? 
(Record read by reporter.) 

The Witness: Could we strike that? 

Q@. (By Mr. Harris): Just explain it. 

A. It is hard for me to give you any definite 
breakdown of what items we had other than multi- 
ple items, as you mentioned, in 1949, because each 
year we kept adding some items, so I would give 
you the best of my knowledge in those particular 
years; do you follow me? 

Ore Yes: 

A. In 1949, in addition to the multiple units, I 
suppose we had “303 Chicken Chow Mein”; “303 
Sprouts”; ‘803 Vegetable Chow Mein”; ‘303 Vege- 
tables”; ‘‘Chop Suey Vegetables’’; ‘303 Noodles”; 
“No. 2 Noodles”; ‘“Soy Sauce”; and then ‘‘Gallons 
of Sprouts,” “Gallons of Vegetables,” “Gallons of 
Noodles,’’ “Gallons of Soy Sauce.” 

@. And those were all sold in single can pack- 
ages; is that right? 

A. Yes, they were sold in single cans. 

Q. And how about 1950? 

A. Let us get back to the question, your first 
question says what items other than multiple ones? 

@ Yes, that is right. 

A. But part of these items that I have listed for 
you were also sold in multiple items. [115] 

Q. Yes, I understand that. 

A. So TI don't want to conflict with this question. 

Q. I understand that. That is fine. The point is: 
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You did sell products other than in the multiple can 
packages? 

K. Wes, siweyes; sir. 

Mr. Lyon: And many of them. 

Q. (By Mr. Harris): And the same is true in 
1950 and 1951? SX. Wes, Gir: 

Q. In 1949 about what percentage of your gross 
business was done in the multiple can packages ? 

#. I cannot. tell you that. 

Q. How about 1950? 

&. I could not tell you for any years. [116] 
to ae Ss Ge SS 

Q. What similarities are there in the use of the 
tape on defendant’s product exemplified by Exhibit 
4 and the use of the tape on your product, exempli- 
fied by Exhibit 1? 

A. The banding of the two cans together, as per 
our patent. 

Q. What do you mean “as per your patent”? 

A. Applying the tape around the cans in such a 
way [147] that tension is used in order to bind 
them together. 

Q@. As a matter of fact, the only similarity, so 
far as the tape is concerned on the product, is that 
each of them contains two or more cans bound to- 
gether with a sticky tape, is it not? 

A. That is not true. 

Mr. Lyon: That is objected to as argumentative. 

@. (8rMr. Harris): May we have an answer, 
please? A, That is untrue. 

Q. What other similarities are there? 
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A. I believe I have completed the resume of 
similarity as I see them now. 

Q. You know of no other similarities in the use 
of the tape other than those you specified; is that 
correct? 

A. At the present moment that is all I ean say. 
ae py GP ee RS 

Q. Paragraph V of the Complaint alleges 
“Plaintiff Jeno F. Paulueci conceived, developed 
and perfected certain novel and unique methods and 
apparatus for rigidly and positively securing cans 
together in an end-to-end relationship.” 

What were those novel and unique methods that 
you perfected? 

A. The taping of two cans together in the end- 
to-end fashion, as outlined in the patent. 

Q. There is only one method outlined in the pat- 
ent, [163] is there not 2 

A. There is only one method that I know of of 
applying the tape. 

@. And what were those novel and wnique appa- 
ratus referred to in this paragraph of the Com- 
plaint, the apparatus shown in the patent in suit? 

A. That is correct. 

@. What is novel and unique about this method 
referred to in Paragraph V of the Complaint? 

A. Uniting those two cans together so that they 
will stay in end-to-end fashion without coming apart. 

Q. How is that done? 

A. Sy applying tension to the tape in such man- 
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ner that the two cans are practically welded to- 
gether by the tape. 

Q. If you don’t apply tension you cannot get the 
result of this method of yours; is that correct? 

A. That is correct. 

Q. What is novel about the apparatus referred 
to in this paragraph? 

A. Well, I am not—I don’t know exactly what 
you are driving at or mean, but it is novel to the 
extent that it is a means to the end, and that is 
applying the tape with tension to the two cans, as 
outlined in the patent. 

@. Are there any novel features of the appa- 
ratus ? 

A. As I have answered before, novel to the—as 
[164] being a means to an end. 

@. So that the only thing novel in the apparatus 
is an apparatus which can certainly be used to join 
two cans together with a sticky resilient tape; is 
that right? 

A. Not only that, but without that apparatus as 
is you would not get the results, we feel, of the ten- 
sion with the tape. 

Q@. What is unique about the apparatus, if any- 
thing ? 

A. Uniqne in the—again I say unique as a 
means to the end of having the two cans taped to- 
gether with tension, so that they are practically 
welded to one another. 

(). How much tension do you put on the tape 
when you are practicing this method? 
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A. Sufficient to cover the contours of the can 
over the beads. 

@. Can you specify that in terms of any particu- 
iiemiocunt of pull on the tape? 

A. I cannot. 

Q. Do you have to determine that by experiment 
with each particular type of tape? 

A. I would say that would have something to do 
Ryle 1. 

Q. You ean’t tell anybody how hard to pull this 
tape to accomplish this result, can you? 

A. I ean show them, yes. 

Q. Just hard enough to have the tape go on 
smoothly [165] without wrinkles; isn’t that a fact? 

A. No, sir. 

Q. How hard do you pull it? 

A. I answered you before, go around the con- 
tours of the beads and onto the label on the edge of 
the can. 

Q. Hard enough to make the tape go on the can 
properly, but not hard enough to break the tape; is 
that a fair statement ? A, No, sie 

Q. If you were going to tell anybody how hard 
to pull the tape to apply it to a ean, in practicing 
this method alleged in Paragraph V of the Com- 
plaint, how hard would you tell them to pull the 
tape? 

A. I would show them. 

Q. You could not tell him how hard to pull it? 

A. I suppose T could tell it, yes. 

Q. How hard would you tell them to pull? 
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A. Hard enough so that he doesn’t break the 
tape. 

Q. Any tension short of breaking the tape would 
be adequate; is that correct? 

A. No, sir, it depends on the tape. 

Q. And the user would have to experiment to 
determine how hard that would be? 

A. If he was using different types of tape I 
would suggest it would be a good idea. [166] 

x + ¥ F & 

Q. None of the tape which you have purchased 
to practice the method of the patent in suit, how- 
ever, has been specially made for such use, has it? 

A. No, sir. 

. It is just a commodity sold on the open mar- 
ket, is it not? 

A. I would not know for certain, but I would 
say so, yes. [170] 

Q. Do you find that some tapes are more adapt- 
able for use in this method of the patent in suit 
than other tapes? 

A. The answer to that would be apparently yes. 
It depends on the supplier and the type of tape he 
manufactures. 

Q. However, this extensive testing referred to 
in Paragraph VI of the Complaint did not involve 
the selection of the proper tape, did it? 

A. No, we believed that was very much second- 
ary. 

Q. What was the problem that required this ex- 
tensive testing? 
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A. Keeping the two cans together so that they 
would not come apart. 

@. And just what was it that finally gave you 
success in that regard? 

A. The tension on the Jabel, so that it went to 
the contours of the beads onto the can and welded 
them practically into one. 

Q. You said ‘‘the tension on the label.” J think 
you misspoke yourself, 

A. The tension on the tape, I am sorry. 

Q. And that was the only thing that created this 
problem, was it? 

Mr. Lyon: What do you mean? I think you had 
better read your question. 

Q. (By Mr. Harris): Exeuse me, the only thing 
that solved the problem. [171] 

A. It was the end result that solved it. There 
were many ramifications that entered into it. [172] 
ay RP Re es ts 

Q@. Mr. Pauhieci, in the practice of the method 
of the patent in suit, is it important to apply the 
tape over the beads on the cans and adjacent side- 
walls while the tape is in a stretched condition ? 

tes. (177 | 

Q. Is that essential to the practice of this 
method ? A. Under tension, yes. 

Q. How much do you have to streteh the tape? 

A. Enough to go around the contours of the 
beads onto the sides of the cans in order to bring 
it into a—as if they were practically welded to- 
Cenc 
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Q. Is any particular resiliency required in tape 
for practicing this method? 

A. What do you mean by “resiliency,” that 
word ? 

Q. The patent says it must be a resilient tape. 
How resilient should the tape be? 

A. Sufficient to go around the contours of the 
beads onto the can in order to weld them in a posi- 
tion where the two cans are practically welded to- 
gether. 

@. The patent also refers to the tape as being 
sticky. How sticky does the tape have to be? 

A. Sufficiently to keep those cans welded to- 
gether in the fashion described above. 

@. In practicing this method of the patent in 
suit is it essential you rotate the cans? 

A. I know of no other way you could do it. 

@. In your present—— 

A. I would hke to amend that at this point that 
if the eans were rotated at least the tane would 
have to be rotated around them in such manner as 
to go around the contours of the beads of the cans 
with tension. [178] 

@. The only difference in the method practiced 
by you prior to August, 1951, in your commercial 
operations in securing together two or more cans in 
end-to-end alignment, and with a resilent sticky 
tape, and your practice of the method of the patent 
in suit commercially after that date was the use of 
more tension on the tape while the tape was being 
applied to the cans, was it not? 
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A. That was one of them, yes, sir; the major 
one. 

Q. What other differences were there in the 
practice of the method ? 

A. The apparatus used. 

Q. So far as the method is concerned of apply- 
ing the tape to the cans, that was the only differ- 
ence, was it not? AY No, sir: 

Q. What other differences were there? 

A. The condition of the cans, the weight of the 
cans. 

Q. What do you mean by ‘‘the condition of the 
cans’’ ? 

A. Whether the cans were greasy on the beads. 

Q. You found, did you, that in practicing the 
method of the patent in suit the beads of the cans 
should not be greasy ? 

A. No, sit, I did not say that. 

Q. So that isn’t an important feature of the 


thing? A, What did you say, sir? 
Q. That is not an important feature in the situ- 
ation ? A. That is not true. [179] 


Q. You mean it is an important feature? 

A. It contributes to the over-all, yes, sir. 

Q. In your practice of such earlier method prior 
to August of 1951 how did you guide the tape onto 
the cans? 

A. It wasn’t guided, as T mentioned to you be- 
fore. It was pulled out, and the cans were more or 
less rolled into the tape. 
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Q. The tape was merely guided and supported 
by the hand of the operator, was it not? 

A. More or less. 

Q. And that is true in your practice of the pat- 
ent in suit, is it not? 

A. Not in the same mannery, no, sir. 

Q. How do they differ? 

A. The tape was loose before, it was not under 
tension. 

Q. That is the only difference? 

A. The tape before was pulled out and the cans 
were rolled into the loose tape. 

Q. And now how do you do it? 

A. Under tension. 

Q. You just put more tension on the tape; is 
that correct? 

A. The tape is now pulled out loose. 

Q. You put tension on the tape now where you 
didn’t do it before? [180] 

A. The tape was loose before also. 

Q. Is the v-shaped trough shown in your patent 
in suit and identified by the numeral ‘6’’ essential 
to the apparatus shown there? 

A. I would say yes. 

@. In the practice of the method of the patent 
in suit, is there any particulary importance in the 
spacing of the tape dispenser from the cans them- 
selves? A. I would say yes. 

Q. And what determines that spacing ? 


A. The speed of operation, the type of tape, the 
products. 
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Q. The only importance is, is it not, to permit 
you to cut off the length of tape on the cutter of the 
apparatus just long enough to go around the cans 
that are being packed? A. Not necessarily. 

Q. In practicing this method does the plaintiff 
always have the one end of the tape overlap the 
other end of the tape as apphed to the cans? 

A. Other than the human error, yes. 

Q. When you were speaking of differences he- 
tween your old method prior to the invention of the 
patent in suit for joining together two cans, as you 
have described, and the method of the patent in 
suit, you mentioned that the weight of the cans is a 
factor in the situation. How [181] does the weight 
of the cans affect the practice of the method? 

Mr. Lyon: I think it is a misquotation of the 
witness’ testimony. 

Q. (By Mr. Harris): I will ask him: Does the 
weight of the cans have anything to do with the 
practice of the method of the patent in suit? 

A. Not the methods, no, sir. [182] 
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[Title of District Court and Cause.] 


NOTICE OF DEPOSITION AND PRODUC- 
LION OF DOCUMENTS 


Lo: Chun King Sales, Ine. and Jeno F. Paulueci, 
Plaintiffs, and Messrs. Williamson, Schroeder, 
Adams & Meyers, Everett J. Schroeder, Esq., 
Lyon & Lyon, Lewis FE. Lyon, Esq., and R. 
Douglas Lyon, Esq. :— 
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Please Take Notice That on May 18, 1955, at the 
hour of 10:00 o’clock a.m. at 321 Subway Terminal 
Building, 417 South Hill Street, Los Angeles 13, 
California, on behalf of the defendant in the above- 
entitled action, we shall take the deposition of 
plaintiff Jeno F. Paulueci, as an individual plain- 
tiff and as president of plaintiff Chun King Sales, 
Ine., and he is requested to so appear and permit 
the taking of his deposition. 


Plaintiff Jeno F. Paulucci is hereby requested to 
produce at said time and place and permit the in- 
spection of any and all of the following written rec- 
ords, memoranda, drawings, correspondence, and 
other documents in the possession of or under the 
control of the plaintiffs or either of them: 


(a) Those referring or relating to, or evidencing, 
the earliest date of conception of the alleged inven- 
tions of Letters Patent No. 2,679,281 in suit by the 
inventor or patentee thereof ; 


(b) Those referring or relating to, or evidencing, 
the earliest date or dates of reduction to practice of 
the alleged inventions of Letters Patent No. 2,679,- 
285 in’ suit; 


(c) Those referring or relating to, or evidencing, 
participation of James Bingham and any other per- 
son or persons in hoth the conception and reduction 
to practice of the alleged inventions of Letters Pat- 
ent No. 2,679,281 in suit; 


(d) Those referring or relating to, or evidencing, 
consultations in the years 1949, 1950, and 1951 be- 
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tween plaintiffs, and either of them, and representa- 
tives of Minnesota Mining and Manufacturing Com- 
pany of St. Paul, Minnesota, relating to any and 
all of the alleged inventions of Letters Patent No. 
2,679,281 in suit and/or the fastening together of 
two or more containers by the use of a sticky tape; 

(e) Those referring or relating to, or evidencing, 
the earliest sales by the plaintiffs, or either of them, 
of two or more cans connected together in an end- 
to-end relationship and as a single unit as referred 
to in Paragraph X of the Complaint in this action; 

(f) Those referring or relating to, or evidencing, 
all sales by plaintiffs, and each of them, during the 
years 1949, 1950, and 1951 Cup to May 14, 1951) of 
products made with or by the alleged inventions of 
Letters Patent No. 2,679,281 in suit; 

(¢) Those referring or relating to, or evidencing, 
all purchases by plaintiffs, and each of them, during 
the years 1949, 1950, and 1951 (up to May 14, 1951) 
of sticky tape adapted to be used in practicing the 
alleged inventions of Letters Patent No. 2,679,281 
in suit; 

(h) Those referring or relating to, or evidencing, 
all purchases by plaintiffs, and each of them, during 
the years 1949, 1950, and 1951 (up to May 14, 1951) 
from Minnesota Mining and Manufacturing Com- 
pany of St. Paul, Minnesota; Industrial Tape Cor- 
poration, Permasel Tape Corporation of New 
Brunswick, New Jersey, Technical Tape Corpora- 
tion of New York, New York, and all jobbers and 
dealers selling the products thereof ; 
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(i) A true copy of the license referred to in Par- 
agraph IX of the Complaint in this action; 


(j) Copies of any and all advertising and dis- 
plays relied upon by plaintiffs, or either of them, in 
support of the averments of Paragraph XI of the 
Complaint in this action; 


(k) Those referring or relating to, or evidencing, 
any recognition of the purchasing public as referred 
to in Paragraph XIT of the Complaint in this ac- 
tion; 

(1) Those referring or relating to, or evidencing, 
the alleged enviable reputation referred to in Para- 
graph XV of the Complaint in this action; 


(m) A sample of each type of product sold by 
the defendant as referred to in Paragraph XVI of 
the Complaint in this action; 


(n) Those referring or relating to, or evidencing, 
that the purchasing public have been deceived and 
misled into purchasing defendant’s oriental-type 
food products instead of the products of plaintiff 
Chun King Sales, Ine., as averred in Paragraph 
XVII of the Complaint in this action; 


(o) Those referring or relating to, or evidencing, 
that any products of defendant are of an inferior 
grade to those of plaintiff Chun King Sales, Inc., 
as averred in Paragraph XVIII of the Complaint 
in this action; 


(p) Those referring or relating to, or evidencing, 
that any of the defendant’s acts has damaged the 
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business reputation or good will of plaintiff Chun 
King Sales, Inc., as averred in Paragraph XVIII 
of the Complaint in this action; and 

(q) Those referring or relating to, or evidencing, 
fiaw Diaintiits, or either of them, have lostqamy 
sales or business as a result of any act of defendant, 
as averred in Paragraph XIX of the Complaint in 
this action. 


Dated: May 6, 1955. 


HARRIS, KIECH, FOSTER & 
HARRIS 
Voy HORD HARRIS, dine 
Attorneys for Defendant 


[Endorsed]: Filed Nov. 21, 1955. 


JOHN W. KESTERSON 


called as a witness on behalf of the defendant, hav- 
ing been previously duly sworn, testified further as 
follows: 
Direct Examination 

Q. (By Mr. Harris): My. Kesterson, did you 
ever see the defendant, Oriental Foods, taping cans 
together in end-to-end relationship by a sticky re- 
silent tape? ee Vest iaice 

@. When did you first see that done? 

A. As TI recall, it was in June of 1949. [370] 

Q. How long did that continue? 

A. Well, I would say around six or eight months 
at that time. 


Chun Kong Sales, Inc., et al. 469 


(Testimony of John W. Kesterson.) 

Q@. How was it done, manually, or by a machine? 

A. It was done manually. 

Q. Will you please deseribe in detail the steps 
that were employed at that time to accomplish that? 

A. Well, we had ladies doing the work, and they 
would pick up one can and then place another one 
on top of it in the palm of their hand. 

Q. Which hand? 

A. Well, it would be the left hand, if they were 
right handed. Then they would take a piece of tape 


long enough to go round the ean, placing it on with 
their thumb 


@. Placing what on with their thumb? 


A. The tape on to the seams of the cans. 

Q. All the tape at one time? 

A. No, just the end, and then they would pull 
it around, exerting enough pressure to put it so that 
it would adhere to the side walls of the cans, and 
also stick to the seams. 

@. What do you mean, pulling it around? 

A. Well, by rotating the can, and holding on to 
the end of the tape and pulling on it, it would go 
around the end of the can, and make a neat job. 

Q. Does the defendant, Oriental Foods, [3871] 
tape cans together manually at the present time? 

a Yes) they do: 

Q. How does the present operation differ, if it 
differs, from the one practiced in 1949? 

A. Well, I wouldn’t say that it differs at all. 

@. I show you Plaintiffs’ Exhibit 12, and ask 
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you if you recognize that taping operation illus- 
trated by that can? veenacs lac: 

Q. What is that? 

A. Well, it differs slightly from the one we did 
in *49, due to the fact that we don’t put the tape 
all the way around. 

Q. You mean in this exhibit the tape does not 
go all the way around; is that correct? 

A. That’s right, yes. 

@. Whereas, what was the situation in 1949? 

A. Well, we did put the tape all the way around 
tie can, 

Q. Other than that, does the present operation 
differ from the 1949 operation ? 

A. No, practically the same. 

Q. How many cases of cans of food were taped 
together as you described in 1949 by the defendant? 

A. Well, I couldn’t give you the exact [372] 
amount, but it was well over—in the thousands. 

@. And what was done with the product from 
that taping operation ? 

A. They were cased and sold. 

My. Harris: That is all. Counsel may eross ex- 
amine. 

The Court: All right, Mr. Lyon. 


Cross Examination 
Q. (By Mr. Lewis E. Lyon): My. Kesterson, it 
is my understanding of your testimony that there 
was an attempt to tape some cans together in 1949. 
How do you fix that date? 
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A. Well, it was around June of 49, as I recall. 

Q. How do you fix ’49 instead of 750, ’51 or ’52? 

A. Well the question was, when did I first start 
taping the cans, was it not? 

Q. The question is, how do you fix it as either 
"51 750, ’49? How do you fix the date as being 1949? 

A. Well, that is when we started the taping op- 
eration, in 49. 

Q. Well, have you any records of that? 

A. I don’t have, personally. I am sure the com- 
pany—— 

@. Did anything particular occur in your life 
in 1949, that enables you to fix the date as 1949, to 
differentiate it from any other vear? [373] 

Ae Mitel; I can’t say, except that I just recall 
that it was in 1949. I know that it was. 

Q. Now, your statement was that the women took 
a piece of tape that was cut off from a roll—a piece 
of tape like that (indicating); is that correct? 

A. That’s ight. 

Q. And they took cans, and they piled one can on 
top of another, and then they held both cans together, 
is that right, with one hand? ena sc ot, 

Q. And they applied a piece of tape around here, 
and then thev rotated the tape, is that correct? Or 
did they rotate the can, or did they rotate the tape? 

A. They rotated the can in their hand, holding 
the tape. 

Q. They rotated the can in their hand, holding 
the tape. And they rotated it like this (indicating) ; 
is that correct ? A. In that manner, ves. 
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Q. And they came out with something about like 
that (indicating), is that it? 

A. No, they came out with a neater job than 
that. 

Q. When was it that they stopped this operation ? 

A. Lbelieve it was around the first of the year in 


Q. Why? [874] 

A. Why did they stop the operation? 

@. Yes. 

A. Well, we went into a different container. 

Q. I see. They didn’t start up taping agaim until 
some time in 1954; is that correct? 

A. I believe that would be correct. 

@. In this operation shown by Exhibit 11, which 
is the one which was recently produced by the de- 
fendant—when was that done? 

A. Well, I conldn’t give you the date when that 
particular can was taped. 

Q. You know that cans have code numbers on 
them, do you not? A. Yes, Ide: 

Q. Are vou familiar with the defendant’s code? 

A. Well, that code may have been changed since. 

Q. Well, this was a late 1955 operation, was it 
not? 

A. Well, it could have been in the latter part of 
04, too. 

@. When did vou bring out this particular label 
of Exhibit 11? 

A. I can’t recall the exact date on that, either. 

Veeeectitiewas in 1965, wasn’t it? 


Co 
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A. I believe it was, yes. 

Q. All right. Now, you don’t recall from the 
[3875] code number that is on the bottom of that can 
as to what that code is? Would you look at it? 

A. No, I can’t give you the date on that. 

Q. Isn’t it a fact that in your operations, as 
shown by Exhibit 11, that if you pull the tension on 
the tape correctly you cause the tape to stretch 
around the beads of the can, and adhere to the side 
walls of the can, you can eliminate some of the tape, 
so that you don’t have to carry it all the way around 
the can? A. Yes. 

Q. And that is what you are doing now? 

A. That is true. 

Mr. Lewis E. Lyon: That is all. 

Mr. Harris: No further questions. 

The Court: All right. 

(Witness excused.) 

Mr. Harris: I will call Mr. Jaisohn Hyun to the 

stand. 

JAISOHN HYUN 
called as a witness on behalf of the defendant, hav- 
ing been previously duly sworn, testified further as 
follows: 

Direct Examination 

@. (By Mr. Harris): Mr. Hyun, when did Ori- 
ental Foods, the defendant, [376] first start to tape 
cans together on end-to-end relationship with a sticky 
resilient tape? In June, 1949. 

@. How long did it continue to do so from that 
date? 
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A. Up to the beginning part of the year 1950. 

@. Wiaull you please describe the taping opera- 
tions that were done in your plant in 1949? 

A. Yes. The female packer would take and grab 
the can with the chop suey in it, and with the other 
hand place a can of chow mein noodles on top of it. 
Then with the right hand she would take a piece of 
tape, and the measure had been predetermined. 

@. How long a piece of tape? 

A. Enough to go around the circumference of 
the cans and shghtly overlap those approximately a 
quarter of an inch. 

@. ‘Then what would she do? 

A. She would tack down the leading edge of the 
tape in the center, where the cans joined, and by a 
twofold operation manually of rotating the cans with 
the left hand together, and pulling and guiding the 
tape with the right hand, the trailing edge of the 
tape, she would bind the two eans together, stretch- 
ing and pulling and trying to get it to conform to 
make a tight connection. 

Q. Connection with what? [377] 

A. Trying to connect the two cans together se- 
eurely, and have the tape do that job by definitely 
connecting the cans in a strong connection, and, also, 
to get the tape down on the paper label, which was 
important. We wanted to ect that tape down on the 
label. 

Q. Why was it important to get the tape down 
on the label? 

A. Well, we had experienced—heeause the one 
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can was sold with the second can for a penny, we 
had discovered that some groceries would take the 
units apart and sell both units separately for their 
real value. 

Now, if we placed the tape around and had it on 
the paper label, when the grocer attempted to take 
the tape off, he would tear some of the label, there- 
fore making the product somewhat unsalable. 

Q@. How many girls or women did you have at 
Oriental Foods in 1949 so taping cans together? 

A. Generally, about six to eight in a group or a 
erew, and it could be anywhere from a dozen to two 
dozen taping at one time. 

Mr. Harris: I produce a folder containing what 
appear to be a number of business records, which I 
ask be marked for identification as defendant’s ex- 
hibit next in order. 

The Cierk: Defendant’s AE, for identification. 

(The document referred to was marked De- 
fendant’s Exhibit AE, for identification.) 

Mr. Harris: I show this exhibit that has been 
marked for identification to opposing counsel. 

(The document was handed to counsel.) 

Q. (By Mr. Harris): Mr. Hyun, what is De- 
fendant’s Exhibit AE, for identification ? 

A. It is a copy of an invoice,—— 

Q. No, excuse me. The exhibit is the whole file. 

A. Yes. This is a file of invoices accompanied 
with delivery tickets signed by the recipient of the 
merchandise. 

@. In connection with that? 


Los 
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A. Tn connection with our taped one cent sale 
deals. There is also a voucher from the check, which 
is attached in most cases, indicating the payment 
thereof for that merchandise. 

Q. Picking out one of these clipped together 
eroups of paper at random, will you just explain 
what that is? What is the green paper, first of all? 

A. This is an invoiece., It is our office copy rec- 
ord of the invoice, which indicates that 15 cases of 
taped Jan-U-Wine one cent sale deal in the chicken 
variety were sold to the Market Wholesale Grocery 
Company on June 17, 1949. 

Q. What is that invoice? Was that sent to the 
customer,—the original? [379] 

A. This is the office copy of the invoice. This 
invoice Copy was maintained in the office. 

@. Then what is the white document attached 
to that? 

A. It is entitled a delivery memo, indicating that 
these cases were shipped to Market Wholesale 
Grocery Company, and signed and receipted for. 

Q. On what date? A. On June 17, 1949. 

@. Then what is the third yellow document at- 
tached to that? 

A. The third yellow document is a voucher from 
a check, indicating that this particular invoice is 
paid and discounted, and on the front—this green 
copy, then being an accounting department copy, is 
stamped and marked paid, with this check voucher 
number on the back, indicating that that has been 
a completed transaction; an order, a sale, a delivery, 
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a receipt, and a payment received thereof, complet- 
ing the transaction. 

@. How many cases does that particular group 
of documents relate to, that one you had in your 
hand ? 

A. This refers to actually 15 cases. I notice that 
the delivery memo was originally written on June 
the 9th, and the reason for that is that this is a— 
some of the one cent sales were back ordered, and 
that 1s why we had the final shipping date and the 
invoice date of the 17th. [380] 

Mr. Harris: I ask that this particular group of 
three papers be marked as Defendant’s Exhibit 
AF-1, and I offer it into evidence as such. 

The Court: It may be received. 


(The document referred to was marked De- 
fendant’s Exhibit AE-1, and received in evi- 
dence.) 


[See Book of Exhibits. ] 


The Court: So long as I made one indication in 
one way, I want to make another indication in 
another way. 

I am not impressed very much by any argument 
made by the plaintiff relating to imitation of sales. 
One cent sales have been known for many, many 
years, and are indulged in by many people, so the 
mere fact that the man applies it to this type of 
food does not give him the right to exercise it 
against anyone else. The only materiality of the 
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sale is background, and if there was not in those 
sales any imitation of label or lettering, it would 
have no bearing upon any issue of infringement 
or unfair competition. 

Nobody ean claim the right to be the first one to 
introduce that in food sales. You can pick up the 
Wednesday advertisements in the Los Angeles 
afternoon papers—that is the market day—and you 
will find Thriftys advertising one cent sales on all 
sorts of brand products, pharmaceutical products, 
tooth pastes, and others, and they even issue a eata- 
log. So that I don’t think anybody is going to con- 
tend that Chun King acquired the sole right of 
applying [881] the one cent sale to chop suey or 
Chinese foods. 

Mr. Lewis EK. Lyon: That isn’t our purpose in 
that showing at all, your Honor. It is the only one 
step in the series. We don’t claim any right or 
privilege, or sole right to sell a one cent sale, 
and then if there isn’t label copying, or a copying 
of something else. The fact it is a one cent sale 
has nothing whatever to do with it. 

The Court: Then we agree on that. Then I do 
not see where it is of any great significance to show 
when he began to make one cent sales. If there is 
no unitation of label, counsel and I agree that it 
has no significance. 

Mr. Harris: I don’t agree with that, if the court 
please, because this evidence has this additional im- 
port. If the defendant’s taping operations today 
infringe the patent in suit, his taping operations in 


Chun King Sales, Inc., et al. 479 


(Testimony of Jaisohn Hyun.) 

1949 anticipated the patent in suit. It was a prior 
public use by the defendant of the same thing he is 
doing today. 

The Court: I am not trying to deprive you of 
the defense of anticipation. I am aware that you 
are urging anticipation. 

Mr. Harris: I just wanted to point that out. 

The Court: They are not claiming the sole and 
exclusive right to tape, either. They are claiming 
the sole and exclusive right to tape under the 
process described in the patent. 

Mr. Harris: Thank you, your Honor. I am very 
glad you [3882] brought that out, because that is a 
primary point. 

At any rate, may I continue with the proof? 

The Court: No, you cannot extend the scope of 
a patent. We get hack again to the proposition I 
adverted to in the beginning, and that is to the two 
shoe cases, the Solnit and the Joyce cases. In that 
ease Mr. Joyce thought he had a patent to any kind 
of a platform shoe, but if he had that, he had noth- 
ing, because platform shoes have been known for 
hundreds of years, and you ean find them illus- 
trated in Chinese art over the centuries. 

Then when we limited them to a peculiar way of 
achieving a platform shoe, that is, to a one-piece 
eneased in a sole, then we limited the scope of the 
patent, and we judged every one. Some of them I 
found infringed. In the Solnit case, where they 
put in, instead of one piece, several pieces, we 
found they did not. 
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This is a very narrow patent, and, apparently, 
a very simple patent, but which, of course, does not 
deprive it of the right to be patented. 

I do not agree, as I have told you, and everybody 
in the patent bar, with that unfortunate phrase of 
Mr. Justice Douglas, that a patent must represent 
a spark of genius. If that were truc, some of the 
most valuable patents, including the zipper, would 
not be worth very much, because they do not rep- 
resent genius. On the contrary, the zipper patent 
[383] represented sloppy workmanship instead of 
good workmanship, because perfection in the zipper 
resulted in a stiff surface, while the man who made 
the elements loose, In an unworkmanlike manner, 
got something that nobody else had had. He had a 
zipper that could be applied to the inside of a 
portfolio, to the top of a bag, and to almost any- 
thing, to a man’s clothes and to a lady’s dress, and 
not be stiff. 

However, I don’t think that it is claimed, on that 
it could be claimed that the taping together of two 
eans is patentable. What they have in the patent 
and in claim [ is merely a method of applying a 
certain tension, and having the cans—not “beveled” 
—what is the word you used?—having them ser- 
rated and achieve a strong union. That is all they 
elaim. [384] 

Go GP 8S BP SS 

Q. (By Mr. Harris): Mr. Hyun, I show you a 
second group of three papers from this file, De- 
fendant’s Exhibit AK, and ask you if that is the 
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same sort of thing as AE-1, I just showed you a 
minute ago? AD Wes, ies: 

Q. And how does this show any sale as of that 
date? By the way, what is the date of this exhibit? 

A. June 17, 1949. 

Q. What is on there to show that it was a sale 
of a taped product, such as you testified to? 

A. The deseription is, ‘‘Jan-U-Wine le Sale 
(Chicken ).”’ 

Q. I note on this one there are a number of 
other items: Jan-U-Wine combination deal, Jan-U- 
Wine bean sprouts, and so forth. Do those have 
anything to do with taped products? 

A. No, they don’t. 

@. How many eases does that particular group 
of papers indicate were sold of the taped product? 

A. Ten cases, and 15 cases on back order. 

My. Harris: This is offered into evidence as the 
[385] Defendant’s Exhibit AH-2. 

The Court: All right. It may be received. 

(The document referred to was marked De- 
fendant’s Exhibit AK-2, and received in evi- 
dence.) 

[See Book of Exhibits. ] 

Q. (By Mr. Harris): Mr. Hyun, approximately 
how many cases of the taped product did you sell 
in 1949, as shown by these records that you have 
before you? 

A. I van a rough tape on these. Unfortunately, 
this file covers only the period June through Sep- 
tember. 
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Q. And how many cases were sold during that 
period ? A. 1,916 cases. 

Q. Does that cover all customers? 

A. No. Incidentally, this is predominantly one 
customer. 

Q. Did you sell to other customers? 

A. Yes, we had it open to all customers at this 
time. 

Q. And did you continue to sell in 1949, after 
September of 1949? Ae @Y cs. 

Q. Mr. Hyun, I show you Plaintiffs’ Exhibit 47. 
What, if anything, does the blue color splash indi- 
eate on that carton. 

A. It is what we eall a color coding or identi- 
fying color, a particular color for a particular 
product. 

Q. In this particular case in this exhibit, what 
does [886] the color indicate? 

A. Light blue indicates the chow mein-noodle 
product. 

Q. Have you done that with your other prod- 
ucts, as well as chow mein-noodles ? 

A. Yes, we have attempted to do it with all of 
our products. 

Q. Will you please explain to the court the his- 
tory of this color coding, using color to identify a 
particular product, so far as your business is con- 
eerned ? 

A. Yes. I think T ean start out and say this, 
that because of the nature of our products, a canned 
Chinese food product, a lot of education to the 
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consumer must be done. Naturally, it is up to the 
packer to assume the initiative. 

So we wanted to—first of all, we had to go 
through the grocer to get our products recognized 
by him, before he would then, of course, pass it on 
to the consumer. So we thought that by color cod- 
ing our products on our labels, and our shipping 
cases, there would be a eertain amount of recogni- 
tion being done, a certain amount of education 
being done by us, to further this educational pro- 
gram that we had in mind. 

Q. Now, will you briefly review the history of 
that, so far as color coding on your cartons is con- 
cerned ? 

A. Yes. We started out with printing cartons 
in a color in the ’380s on our soy sauce bottle, and 
we used the same color. [387] 

Then we decided we must have an identifying 
color for the product, so in October of 1949 we 
printed the first bean sprout carton with an identi- 
fying color of red. 

Mr. Harris: Do you have one of those here in 
court some place? Can you pick one out? 

May the witness step down from the stand to 
find one of those, your Honor? 

The Court: He may step down. 

The Witness: This (indicating) is like one of 
the first cases. 

Mr. Harris: May I have this carton that the 
witness has produced marked as Defendant’s Ex- 
hibit AF’, for identification ? 
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The Court: It may be marked. 

Mr. Harris: And it is offered in evidence at 
this time. 

The Court: It may be received. 

The Clerk: Defendant’s Exlibit AF identified 
and admitted in evidence. 

(The item referred to was marked Defend- 
ant’s Exhibit ATI’, and received in evidence.) 

@. (By Ma. Harris): What is the color coding 
on this carton? 

A. Well, this might seem like a digressive step, 
moving backward, because we have only the one 
color. Previously we had our produets printed in 
two colors. This [388] time we printed it all m 
one color, because for that particular product we 
chose the red color. 

Now, we established red as the basie color, and 
the second color for the identifying color would be 
the color of any subsequent products, or any addi- 
tional products. 

Q. What was the next step? 

A. The next step occurred on April 27, 1950, 
where we began to color code the rest of our prod- 
ucts. 

Chicken chop suey was printed with a basie color, 
red, and the product name ‘“‘chicken chop suey” was 
printed in the light blue. 

Q. Would you please produce the chicken chop 
suey that is coded in red, or one coded in blue, 
either one? 

A. That is not really the case I am after. I just 
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couldn’t locate any of those older eases that really 
exemplified the continuity of the complete color 
pattern. 

Ma. Harris: The carton the witness has pro- 
duced I will ask be marked, and I will offer it in 
evidence as Defendant’s Exhibit AG. 

The Court: It may be received. 

(The item referred to was marked Defend- 
ant’s Exhibit AG, and received in evidence. 

@. (By Mr. Harris): And what was the color 
coding on this particular carton, Mr. Hyun? 

A. The color coding there is red for the chicken 
one [389] cent sale with the rice. The chicken one 
cent sale with the noodles was the light blue. 

Q. All right. Then, what was the next step? 

A. We, of course, had—the next step then was, 
just going back again to this particular carton, of 
not being enough just to have the product name 
in an identifying color, because that still only gave 
us colors, but no pattern. So we started to put a 
broad stripe all around the ease, such as in this 
ease which was just demonstrated, and there are 
several other cases over there which are more up 
to date, being printed in the early ’50s, which indi- 
eate by the color of the stripe the identifying name 
of the product. 

Q. Well, we don’t need to take more than one, 
T think. 

A. Now, here is green, and here is orange, and 
there is a red. We had a blue, a dark blue. We had 
as many colors as were available. 
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Incidentally, at this time in late ’49 and early 
50 corrugated manufacturers did not have all the 
inks available to them. They were working with us 
on developing inks that we could have. 


Q. Now, what was the next step, Mr. Hyun, on 
this carton color coding? 

A. Well, the stripe was not yet enough. We dis- 
covered that oftentimes httle known products, non- 
staple products, such as ours, were shoved back in 
the corner of the warehouses [390] or down under 
a shelf. So we wanted to have more than just a 
broad stripe. We wanted to have paneling effect. 
So in April of 752 we ordered the first cartons with 
the paneling effect, with a color identification. 


Mr. Harris: Will you please pick one of those 
out of these exhibits that we have in the courtroom 2? 


(The witness does as requested.) 


Mr. Harris: The witness has selected two fur- 
ther cartons, which T ask be marked, and I offer 
them into evidence as Defendant’s Exhibits AH. 
and AT. 


The Clerk: Empty carton of Jan-U-Wine bam- 
boo shoots identified—and admitted into evidence, 
your Honor? 


The Court: They may be received. 
The Defendant: As Defendant’s Exhibit AH. 
Empty carton, Jan-U-Wine water chestnuts, iden- 


tified and admitted into evidence as Defendant’s 
Exhibit AT. 
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(The items referred to were marked Defend- 
ant’s Exhibits AH and Al, and were received 
in evidence.) 

Q@. (By Mr. Harris): What was the next step, 
Mr. Hyun? 

A. That ends the pattern in the development 
so far. 

@. bringing the pattern up to date, does it? 

A. Yes, only just further printing of boxes. 

Q. Mr. Hyun, I show you Plaintiffs’ Exhibit 
13, which is a two-can pack of Oriental Foods, two 
different cans, bearing on their faces pictures of 
the contents of the cans. [891] What do you eall 
those pictures of the contents of the cans, in your 
parlance ? A. Vignettes. 

Q. When did you start to use vignettes on your 
products to indicate the nature of the contents of 
the can? 

A. Our first vignette was copyrighted in 1927. 

Mr. Harris: Will you produce a sample of that, 
please. 

(The witness does as requested.) 

My. Harris: I ask that this label be marked as 
defendant’s exhibit 

The Clerk: AJ, for identification. 

Mr. Harris: AJ. 

The Witness: Excuse me, Mr. Harris. I have 
made an error. That was the second vignette. 

Migetarrs: All rielit. 

The Witness: Actually, that was not copyrighted 
until 1935. 
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Mr. Harris: Will you mark this one, please? 

The Clerk: This is AJ, for identification. 

Q. (By Myr. Harris): Is my understanding cor- 
rect that this Exhibit AJ was the second label on 
which you used the vignetting? A. @¥% es; site 

Mr. Harris: This is offered into evidence as the 
Defendant's Exhibit AJ. [3892] 

The Court: It may be received. 

The Clerk: AJ in evidence. 


(The label referred to was marked Defend- 
ant’s Exhibit AJ and received in evidence.) 


Q. (By Mr. Harris): And what was the next 
label your company used with vignettes? 

A. May we precede that one? 

Q. Well, it isn’t necessary. Let’s just go on from 
the second one that has been identified. 

A. The third is a fortune cake label with an 
over-all vignette background. 

Mr. Harris: J ask that this be marked as De- 
fendant’s Exhibit AK. 

The Clerk: AK, for identification. 

©: (Gy Mr. Harris): When was this label first 
put out, Mr. Hyun? 

A. That was put out in 1948. 

Mr. Harris: That is offered into evidence as 
Defendant’s Exhibit of the same letter. 

The Court: It may be received. 

The Clerk: AK in evidence. 


(The label referred to was marked Defend- 
ant’s Exhibit AK, and received in evidence.) 
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Q. (By Mr. Harris): What was the next vi- 
enetted label that you put out? [3893] 

A. The next group was these two. 

Mr. Harris: I ask that these two labels be 
clipped together, and marked as Defendant’s Hx- 
hibits AL-1 and AL-2, and be so marked for identi- 
fication. 

Q. Mr. Hyun, when were these labels first used 
by your company ? 

A. Between February and April, of 1950. 

Mr. Harris: These are offered into evidence as 
defendant’s exhibits next in order. 

The Clerk: AL-1 and AL-2,—admitted, your 
Honor? 

The Court: They may be received. 


(The labels referred to were marked Defend- 
ant’s Exhibits AL-1 and AL-2, and received in 
evidence.) 


Q. (By Myr. Harris): And what were the next 
labels that the defendant employed, using vignettes ? 

A. I think those are in the Exhibit No. 21. 

The Clerk: 21 or 31? 31 is a group of drawings. 
You mean labels. Is that (indicating) what you 
want? 

Mr. Harris: Yes. 

ir tnisley: 32 and 33. 

The Clerk: 41. 

Q@. (By Mr. Harris): Do you have any copy 
in your possession of what you are referring to, 
Mr. Hyun? 
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Mr. Lewis E. Lyon: It is in one of the envelopes 
there, 41. [894] 

Q. (By Mr. Harris): I show you Defendant’s 
Exhibit—Plaintiffs’ Exhibit No. 41-A. Is that what 
you had reference to? 

A. The last admitted into evidence is the same 
as this exhibit here. 

Q. Then there is one later than this; is that 
correct? 

A. Yes. It is in the manila cover. 

Q. I show you Plaintiffs’ Exhibit 41. Is that 
what you had reference to? A. Yes. 

Q. And that shows the next type of vignetted 
label which your company put out? 

A. No, there is one earher. 

My. Harris: The witness has produced three 
labels which I ask be clipped together and be 
marked as the defendant’s exhibit next in order, 
-1, -2, -3. 

The Clerk: Do vou want these as AM? 

Mr. Harris: AM-1, -2, -3. 

The Clerk: AM-1, AM-2, and AM-3, marked for 
identification. 

(The labels referred to were marked Defend- 
ant’s Exhibit AM-1, AM-2 and AM-3, for iden- 
tification.) 

Q. (By Mr. Harris): When were these three 
labels first put out by your company, Mr. Hyun? 

oe IneOctober of 1953. [395] 

Mr. Harris: These three labels are offered into 
evidence as defendant’s exhibits next in order. 
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The Clerk: AM-1, AM-2, and AM-3,—admitted 
in evidence, your Honor? 

The Court: They may be received. 

(The labels heretofore marked Defendant’s 
Exhibits AM-1, AM-2 and AM-3 were received 
in evidence. ) 

Q. (By Mr. Harris): Mr. Hyun, why did your 
company, Oriental Foods, discontinue taping cans 
after 1949? 

A. Well, we had run the product, the taped 
product, as a sale, and we thought we would change 
the tempo, redesign the package, so we used a ecard- 
board can-conveyor, as it was called, which held 
the two cans side by side. It was just another 
packaging method to continue to market the same 
sale item. 

I don’t believe there are any of those can-con- 
veyor items here. 

@. There are none of those in court? 

A. No. 

Q. Mr. Hyun, at any time, to your knowledge, 
did the defendant, Oriental Foods, ever use any of 
the plaintiffs’ labels as a basis for the design of any 
label by Oriental Foods? A. Absolutely not. 

Q. To your knowledge, did Oriental Foods ever 
copy [896] any labels of the plaintiffs? 

A. No. 

Mr. Harris: You may cross examine. 


Cross Examination 
Q. (By Mr. Lewis E. Lyon): You stated that 
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you discontinued taping cans in 1950, and there- 
after put the cans together with a cardboard car- 
riev. I hand you what appears to be such a eard- 
board carrier, and ask you if that is it? 

A. Yes. 

Mr. Lewis E. Lyon: I will ask that this be 
marked in evidence as plaintiffs’ exhibit next in 
Giwer. 

The Court: It may be received. 

The Clerk: Just a minute. Double can of beef 
chop suey and chow mein noodles, Jan-U-Wine 
label, identified as Plaintiffs’ Exhibit 53. Are these 
offered in evidence? 

Mr. Lewis E. Lyon: We offer those in evidence. 

The Court: It may be received. 

(The items referred to were marked Plain- 
tiffs’ Exhibit 53, and received in evidence.) 

Q. (By Mx. Lewis E. Lyon): How long did you 
continue the one cent sale packaging as illustrated 
by Exhibit 53? A. Approximately three years. 

Q. From when to when? [397] 

A. Somewhere in the beginning of 1950 we 
started, and we continned, I believe, into the year 
some time of 1954. 

Q. How much more does it cost to put this 
cardboard tie-around with cans than it does to put 
a piece of tape around the cans? 

A. I don’t know. 

Q. It is considerably more, is it not? 

A. I believe it is less. 

Q. You have testified on the taking of your 
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deposition that it cost considerably more, did you 
not? 

Mr. Harris: That is objected to, if the court 
please. 

The Witness: I don’t know. I don’t know ex- 
actly. I don’t know. 

The Court: When you are seeking to impeach 
him by a specific statement, you have a right to 
refer to the deposition, so that we will know what 
you are referring to. 

Mr. Lewis KE. Lyon: Yes, I will do that, your 
Honor. 

@. You have no knowledge now of the cost of 
this cardboard carton, as used on Exhibit 537 

A. No, I don’t. I tried to anticipate why we did 
ehange, and for what valid reasons, and one would 
probably have been cost of packaging material, and 
one might have been cost of labor, direct labor, and 
I don’t know. 

Q@. When you put it in this cardboard carton, 
like Exhibit 53—and we will hold the rest for just 
a moment—there [898] is nothing to prevent the 
merchant from taking the two cans apart, and sell- 
ing them separately, without damaging either cans, 
is there, or the labels on either can? 

A. No, there is no positive way. 

@. The merchant couid strip those two cans of 
Exhibit 53 from the cardboard container and sell 
them separately, couldn’t he? 

A. He could this one, because our one cent sale 
banner is not across the face of it. This would be 


494 Oriental Foods, Inc., vs. 


(Testimony of Jaisohn Hyun.) 
a regular item in the line, so he could sell that 
separately. 

The Court: I thought you said a while ago that 
is one of the reasons why you made the labels go 
over the tape—no, under the tape—was it over or 
under? 

The Witness: Over. 

The Court: Over the tape? 

The Witness: No, the tape over the labels. 

The Court: The tape over the labels? 

The Witness: Yes, sir. 

The Court: So that if he took it off,—— 

The Witness: He would tear it. 

The Court: he would tear it, yes. 

The Witness: Yes. 

Mr. Lewis E. Lyon: I want to place before you 
your deposition, 

The Witness: Your Honor, in addition to that, 
that is [399] also why we overprinted the message 
“le Sale,” so that they could not sell that item as 
a regular standard item at the regular standard 
price. 


The Court: You had to protect yourself against 
your customers or distributors; isn’t that true? 

The Witness: Even if the grocer was able to 
separate them, which in some eases he did, he would 
definitely have a special promotional item, for 
which he couldn’t get the regular price. 

The Court: I see. 

@. (By Mr. Lewis i. Lyon): Exhibit 53, as I 
understand it, shows the way that vou sold this 
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one cent sale item for three years; isn’t that cor- 
rect? A. Approximately. 

Q. Now, I am going to ask you to look at your 
deposition, taken November 10, 1955, before Rodney 
A. Melsxeever, notary public, in Los Angeles, and 
refer you to page 100 thereof, and will ask you 
to read that. 

The Court: Counsel will probably stipulate that 
he made those answers. Counsel will probably agree 
that you may read any of that, and that he so testi- 
fied. 

Mr. Harris: We stipulate he so testified, and 
that he may read it. 

The Court: All right. Go ahead. 

Mr. Lewis E. Lyon: The testimony is: [400] 

“A. The cans were side by side, held together 
by cardboard, called a can conveyor. 

“Q. How long did you continue to use them in 
such cartons? 

‘fA. Approximately a year or two years. 

“Q. In 1951 or 1952 you went back to taping, is 
that correct? “A. I presume so, yes. 

“Q. Why did you go back to taping? 

“A. Taping was more economical. 

““@. I beg your pardon? 

“A. The taping was more economical. 

“Q. By that do you mean it was cheaper to 
pack them by taping them than to pack them by 
putting them in cardboard cartons? 

“A. Yes.” 

You so testified. It is stipulated you so testified. 


496 Oriental Foods, Ince., vs. 


(Testimony of Jaisohn Hyun.) 

The Court: <All right. Here is the original of 
that, if you want to look at it. 1 am just putting 
that in front of the witness in ease he wants to 
look at it. 

Q. (By Mr. Lewis E. Lyon): Is there any- 
thing in these so-called invoices, Exhibits 
The Clerk: The invoices are AE-1 and AE-2. 

Q. (By Mr. Lewis E. Lyon): ATIE-1 and 
AE-2, which shows on their face whether or not 
the cans were taped [401] together, as illustrated 
by Exhibit 13, or were held together by cartons as 
shown by Exhibit 53? 

A. No, it doesn’t say. However, it could not have 
been the cartons because we did not have them at 
that date. 

Q. You had for many years in the past been 
putting out your products in cartons, both in verti- 
cal pairs and in horizontal pairs, as shown by Ex- 
hibits 2 and 4 to your deposition taken on Novem- 
ber 10, 1955, had you not? A. Yes. 

Mr. Lewis Ei. Lyon: All right. Now, I will ask 
that these be marked as exhibits next in order, the 
exhibits T just referred to,—Exhibit 2 to the depo- 
sition of Mr. Hyun of November 10, 1955, as Ex- 
hibit 

The Clerk: That is, the horizontal dual pack is 
marked Plaintiffs’ Exhibit 54, for identification. 
The vertical pack, which heretofore was marked as 
Exhibit 4 to the defendant’s deposition, is now 
marked as Plaintiffs’ Exhibit No. 55. 
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(The items referred to were marked Plain- 
tiffs’ Exhibits 54 and 55, for identification.) 

Q. (By Mr. Lewis E. Lyon): When did you 
discontinue packing two cans together, as shown in 
Exhibits 54 and 55? 

A. KEjther this year or last year; in 1954 or 
1950. 

Q. So that throughout the period of time from 
1949 to date you had cartons for putting two cans 
together both [402] horizontally and vertically for 
a combination sale, did you not? A. Yes. 

Q. Now, is 1t true throughout these periods of 
time that you also had a sticker separate from the 
labels, which you pasted across the combination, to 
show a one cent sale? 

A. Yes, we had been using stickers sinee the 
730s. 

Q. ‘To show a one cent sale? 

A. To show a special promotion, a coupon, or 
a sale, or whatever it might be; even to further 
describe the product. . 

Mr. Lewis KE. Lyon: That is all at the present 
time, your Honor. I don’t desire to take a lot more 
of the court’s time in cross examination of this 
witness. I believe the rest of it is covered by the 
deposition, which at the proper I will offer. It 
is not proper at this time. 

The Court: All right. 

The Clerk: My. Lyon, do you want to offer these 
Exhibits 54 and 55 into evidence? 
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Mr. Lewis E. Lyon: Yes, I will. 

The Court: They may be received. 

The Clerk: Plaintiffs’ Exhibits 54 and 55 in evi- 
cence, 

(The items heretofore marked Plaintiffs’ Ex- 
hibits 54 and 55, were received in evidence.) 

The Court: Any redirect? [403] 

Mr. Harris: Just a couple of questions, your 
Honor, and I will finish with him very quickly. 


Redirect Examination 

Q. (By My. Harris): Mr. Hyun, referring to 
Exhibit 58, were these products included in that 
exhibit always sold together as a one cent deal? 

A. No, without any demarcation, these would be 
two separate standard items. 

Q. But when you sold them joined together by 
such a carton, were they always a one cent deal, so 
to speak? A. No, they weren’t. 

Q. That is my question. There is some confusion. 

A. No, we had combination packages, one cent 
sale deals, combination deals, 2-in-1 combination 
deals. We have had all sorts of the combination of 
two or three items together. 

Q. Were those sold—for example, Exhibit 54, 
was that product sold 3-in-1, for the price of just 
two plus one, or one plus two, or how was that sold ? 
Was that a combination deal? 

A. This is a combination deal which usually 
went on special. 

Q. By that, what do you mean? 
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A. At a special price. Of course, it was never 
as [404] economical as a one cent sale, but there 
was a slight reduction in the reflection of the re- 
tailer’s cost for the second item. 

Q. It was economical to whom? 

A. First of all, to the grocer, and, secondly, to 
the consumer. Ultimately, we wanted to reach the 
consumer. In fact, there was no charge for the 
third item, which was a bottle of sauce, a bottle 
of soy sauce. 

Q. What about Exhibit 55? Was that a one cent 
sale deal? 

A. This was a combination. We called this a 
combination deal, combining the two units together 
in a package. 

Q. But were they sold two units for the price 
of one, plus a cent? A. No, they were not. 

Q. What was the price differential on anything 
of that kind? 

A. There, again, we always had a slight redue- 
tion on either one or the other time. Most gen- 
erally, the second item. I refer to the second item 
as the chow mein noodles. It is the less expensive 
of the two items. 

Q. How long have you been merchandising ori- 
ental foods in combination deals, as you have ex- 
plained them ? 

A. Since about 1935. I can verify that. 

The Court: All right. 

Mr. Harris: I think the witness is verifying 
something, [405] if the court please. 
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The Court: Oh, I didn’t follow that. 

The Witness: We have had combination deals 
since at least November of 1988 on a printed price 
list. 

@. (By My. Harris): As shown by what? 

A. Qn a printed sales order pad, which prints 
‘“Combination Deal, 12—1514 meat chop suey; 12 
3s-ounce chow mein egg noodles.” Then there is 
a special federal inspected combination deal in 
1938. 

Mr. Harris: That is all, if the court please. 

Mr. Lewis EF. Lyon: That is all at the present. 

The Court: All right. Step down. 


(Witness excused.) 


Mr. Harris: The defendant rests. 

Mr. Lewis EH. Lyon: At this time, your Honor, 
I will offer in evidence the deposition of the wit- 
ness, Jaisohn Hyun, taken on November 10, 1955, 
as the plaintiffs’ exhibit next in order, which is 
No. 56. 

The Court: It may be received. 

The Clerk: 56 in evidence. 


(The deposition referred to was marked 
Plaintiffs’ Exhibit 56, and received in evi- 
dence.) [406 ] 

JAMES EDWARD BINGHAM 
called as a witness on behalf of the plaintiffs in re- 
buttal, having been previously duly sworn, testified 
further as follows: 
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Direct Examination 

Q. (By Mr. Lewis E. Lyon): You have already 
been sworn, I believe. A, Byes isin 

Q. I am placing before you Exhibits A, B, G, 
and D, and will ask you if you are familiar with 
the situs of these pictures. A. Yes, I am. 

Q. Where were they taken? 

A. They were taken in our plant in West Du- 
luth. 

Q. And you moved into that plant, I believe the 
testimony was, some time in the latter part of Au- 
gust, or the first part of September, 1951; is that 
correct ? A. That’s right. [408] 

Q. Is there anything in these pictures, Exhibits 
A, B, C and D, which enables you to fix the date 
when the pictures were taken? 

A. Yes, there is. 

Q. What? 

A. On the picture marked “B” there is one can 
that the code can be deciphered. 

@. And from that code you have determined 
that picture to have been taken when? 

A. Early 752. 

Q. Is there anything else in these pictures which 
enables you to determine when the pictures were 
taken? 

A. Yes, there is a wall in photo “C.” 

Q@. What wall is that? 

A. That is a paneled wall that was installed in 
early 1952. 

Q. You had that wall installed, did you? 
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A. Yes, sir. 

Q. Now, is there anything else in these photo- 
eraphs, Exhibits A, B, C and D, which enables 
you to determine the date when the pictures were 
taken ? 

A. Yes, sir. In photos “A” and “B,” the power 
conveyor was installed at that time. 

Q. When was that power conveyor installed? 

A. Early 52. It could have been just the last 
month [409] of ’51, or so, but L believe it was ’52. 

Q. How do you determine from the code mark 
on one of the cans the date? 

A. Well, we have an embossing system, and we 
use letters and numbers. Every day the code is 
changed, so that we can tell from day to day when 
that can was packed. 

Q. You say that is im one of these exhibits. 
Which one was that? A. Exhibit B. 

Q. That you were able to read the eode number 
on some of the cans, or on one of the cans? 

A. One of the cans. 

@. Which one is that? 

A. One in particular. Let me see. 

Q. Let the record show the witness is using a 
magnifying glass. 

A. It is the case on the right hand of the first 
woman operator. 

Q. You mean under the right hand? 

A. That is right, under the right arm. 

Q. And that code shows that can to have been 
packed on a particular day, does it? 
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A. Yes. 

Q. Or during a particular period of time? 

A. Yes, sir. [410] 

Q. And what was that particular period of 
time ? 

A. I ean not distinguish the day, but the month 
is there, and the month is April. 

Q. So the first April that you were in this new 
plant of the Chun King Company was when? 

Aeeeapril of 52. 

Q. With relation to the time of the canning, 
that is, of sealing the cans with the code mark on 
the ean, when are the cans labeled and secured to- 
gether by the taping operation? 

A. Well, the cans could be labeled anywhere 
from the same day to two or three months later. 

Q. So that this photograph could have been 
taken, in your estimation, at any time after April 
of 1952; is that correct? 

A. That is right. [411] 

Ce aS 88 Ge Se 

Q. (By Mr. Lewis E. Lyon): Mr. Bingham, I 
am placing before you Exhibits 21-A and 21-D, or, 
21-D alone, and in that photograph I will call your 
attention to the roller which is marked roller “A” 
on Exhibit 21-C. Did you see that machine that is 
in that photograph? A. Yes, I did. 

Q@. Did you have a chance to examine it thor- 
oughly ? A. I examined tt, yes. 

Q. Here in the courtroom? A. Yes, sir. 


504 Oriental Foods, Inc., vs. 


(Testimony of James Edward Bingham.) 

Q. Did you ever see a machine before that with 
a roller like the roller “A’’ on it? [412] 

A. No, sir, I did not. 

Q. You endeavored to operate the machine here 
in court, did you? . 

A. No, sit, I did not operate it. 

@. You turned it over,—endeavored to turn it 
by hand? A. That is right. [413] 
Be ep ep os tS 

JENO FRANCISCO PAULUCCI 

ealled as a witness on behalf of the plaintiffs in re- 
buttal, having been previously duly sworn, testi- 
fied further as follows: 

The Clerk: Mr. Paulueci has already been sworn. 


Direct Examination 

Q. (By Mr. Lewis E. Lyon): Mr. Paulucci, you 
have already testified in this matter concerning the 
attempt of the Minnesota Mining & Manufacturing 
Company to produce a machine, and there has been 
certain evidence with respect thereto on the de- 
fendant’s case. Do you know when all efforts were 
discontinued in your plant for the Minnesota Min- 
ing & Manufacturing Company to produce for you 
a practical workable machine ? 

A. Yes, approximately. 

Q. Is that shown by any memorandum which 
you wrote? 

A. Yes, I wrote a memorandum, an interoffice 
memorandum, a copy of which I sent to Mr. Cronin 
of Minnesota Mining. 
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Mr. Lewis E. Lyon: I will ask that this letter be 
marked. 

The Clerk: Letter, dated March 27, 1952, from 
Mr. Paulucci to Mr. Bingham, is marked Plaintiffs’ 
Exhibit 57, for identification. [416] 

(The document referred to was marked 
Plaintiffs’ Exhibit 57, for identification.) 

Mr. Harris: May we see it, counsel? 

(The document was handed to counsel.) 

@. (By Mr. Lewis E. Lyon): I place before 
you Exhibit 57, for identification, and ask you if 
you can identify the same? A. Yes, sir. 

@. What is this? 

A. It is an interoffice memo to Jim Bingham 
and to Leslie Eskola of the firm. Shall I read it? 

Q@. No. Does it show that a copy was sent to 
anyone else? 

A. Yes, sir, with a copy to Mr. G. C. Cronin of 
Minnesota Mining & Manufacturing Company. 

Q. Was that interoffice communication and copy 
sent out by you upon the date it bears? 

A. Yes, sir. 

Q. In the ordinary course of your business? 

A. Yes, sir. 

Mr. Lewis E. Lyon: I will offer this paper, Ex- 
hibit 57, for identification, in evidence as Exhibit 57. 

The Court: It may be received. 

The Clerk: Plaintiffs’ Exhibit 57 admitted in 
evidence. 

Mr. Lewis E. Lyon: That is all. [417] 
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The Court: Then T will hear any argument you 
desire to present. 

The Clerk: Do you need any exhibits? 

Mr. Lewis E. Lyon: Not immediately. 

e* * &# & 

Mr. Lewis E. Lyon: The issues of this case are 
clearly before the court, and they involve a ques- 
tion of infringement of claim 1, the method claim 
of the Paulucei patent No. 2,679,281 by the defend- 
ant Oriental Foods, particularly, in that machine 
produced for Oriental Foods and placed in opera- 
tion by Minnesota Mining & Manufacturing 
Company, and which is used to tape [426] two cans 
together in end-to-end relation, and which clearly 
shows in its operation the method as defined in the 
method claim 1 of the Paulucci patent. 

It was clearly demonstrated to the court that the 
method is a method of securing two cans together, 
the two cans having at their adjacent ends beads 
or flanges, as is true of the sample which TI have 
in my hand, and which is Exhibit 25, wherein there 
are two flanges in the two alined cans, alined in 
end-to-end relation, and which are to be secured 
together at those beads or flanges. And the method 
which that machine employed is the method of 
stretching the tape over those beads by rotating 
the cans while there is a full tension applied to the 
tape in a direction substantially tangent to the 
cans at the point of application of the tape, so that 
the tape passes around the beads and against the 
side walls of the cans on opposite sides of the 
beads, 
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Now, the important factor in that is as illustrated 
in Figures 2 and 5 of the Paulucci patent, because 
Figure 5 illustrates the mere setting against those 
beads of a portion of the tape, and Figure 2 illus- 
trates what happens when that tape is stretched to 
cause the tape to closely follow the contour of the 
beads, and to adhere to the side walls of the cans; 
and a point which perhaps needs uUlustration here 
is the fact, which is apparent from a comparison of 
Fieures 2 and 5, and that is that the tape is 
stretched at one point, and [427] that is the central 
portion of the tape, where the tape has to be 
stretched so that it will pass around and lie closely 
against the contour of the beads of the ean. 

A sample of the tape so stretched will show, as 
the one which I have in my hand, that there is 
no stretching of the tape at its edges on the opposite 
sides of the beads, but that the tape is actually 
stretched so that it is permanently deformed in its 
central portion, so that it passes completely around 
the beads, allowing the tape at the sides to adhere 
to the sides of the ean. 

That 1s a very important factor, and is the factor 
of the invention in this case, and that is the apply- 
ing of that quantum of tension to the tape as the 
cans are rolled, and in a direction of following the 
tangent at the point of application of the tape, so 
that that tape in that center portion is stretched 
and permanently deformed, so that it will adhere 
to the beads of the can, and do what the inventor, 
Mr. Paulueci, stated, in effect weld the two cans 
permanently together by that simple method. 
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Now, that the defendant in its operation actually 
employs that method is obvious. It is obvious 
from a consideration of the photographs of the 
machine, Iixhibits 21-A to 21-G, inclusive, and is 
further evident from the charts, Exhibits 1 to 5— 
I mean, Figures 1 to 5, which are Exhibits X, X-1, 
X-2, X-3 and X-4 of the defendant’s exhibits, be- 
cause those [428] exhibits show, particularly as was 
admitted by the witness on the stand, in their latter 
Figures 4 and 5 that tension was applied in that 
direction stated, so as to actually stretch the tape 
to cause the same to adhere around the beads of 
the can and over the side walls precisely in the 
manner as defined in the patent in suit. 

Now, the difference, if any, lies in the use in this 
machine, which was not true in any machine pro- 
duced by Minnesota Mining & Manufacturing Com- 
pany before, as is shown by the evidence, of the 
so-called pre-stripping roller. If we look at the 
photograph, Exhibit 21-C, particularly, we will see 
how exaggerated—and it is exaggerated, and not 
that I contend that it is not correctly so, for we 
often exaggerate in drawings for the purpose of 
making a clear illustration, as to the amount of so- 
called free loop, which is shown, for example, in 
Figures 1 and 2, Exhibits X and X-1. The purpose 
of that free loop is obvious. 

The machine starts in high speed, so you put a 
hittle freedom en the tape, so that when the tape 
starts at its high speed there isn’t a complete snap 
on the tape, which otherwise would break the tape. 
So you put a slight loop in it to let the machine 
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start and get in operation, and then the operation 
of rolling the cans against the tape, passing in that 
circuitous route, causes that tape to be stretched 
around the beads, and the stretch is in precisely 
the direction [429] specified in the patent in suit, 
and for the purpose of causing the cans to be 
welded together. 

The machine was out of adjustment here in its 
operation in court, and, certainly, if it operated 
the way it did here in court, no one would ever 
complain about its being used. And its manner of 
operation is illustrated by Exhibit 22, which, inci- 
dentally, is a very interesting exhibit, because it 
also demonstrates the problem which existed in 
this art, and which was first solved by Paulueci, and 
is snown in the patent in suit, because it demon- 
strates precisely the difficulty that Mr. Pauluceci 
testified that he had in trying to do this until he 
eame upon this particular method of applying ten- 
sion; and that is, it demonstrates the effort to 
secure two cans together where tension was not 
used sufficiently to perform the results of the 
Paulucei patent. And it demonstrates what has 
been referred to in this case, and talked of by many 
witnesses, as the curling of the tape on the sides of 
the two beads, and that curling or rufiling is 
interesting. 

Why? TGecause it demonstrates the fact that 
beeause of the failure of the tape to be stretched 
and deformed at its center, there 1s a greater quan- 
tity of tape on the two sides of the bead that will 
permit that tape to lie down on the can’s sides and 
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adhere to the can at that point. As testified to by 
the operating plant manager of the defendant’s 
organization, [480] the taping operation of this 
sample which was endeavored to be run through the 
machine that was here in court, and as shown by 
Exhibit 22, was an unsatisfactory operation. 

I do not desire at this time, your Honor, to 
burden this court with a discussion of the large 
group of prior patents which weve offered by the 
defendant without explanation, and without having 
pointed out to this court in any way as to what 
the defendant considered to be its best reference, 
but I think that perhaps it would be better for me 
to refrain from discussing those patents at the 
present time, until [ did know something of the 
defendant’s position. 

The Court: I think that, of course, is all right, 
and when it comes to testimony, J sometimes say 
to counsel, if you have an expert, for instance, not 
to touclr on the prior ait or the anticipatory art 
until counsel has commented. But in view of the 
fact that you have the opening and closing, it would 
eall for a zigzagging of discussion, so if you will 
give me your reaction to the references, it would be 
better. J am not interested in any except those 
that are not before the Patent Office. I am satis- 
fied that they reached the proper conclusion upon 
the prior art. 

As you all know, gentlemen, I am a believer in the 
patent system, and you will find that when I have 
been reversed by the higher court in a patent ease, 
it has always been because I have said that a thing 


Chun King Sales, Inc., et al. 511 


is valid, and they have said it was [431] not, indi- 
eating that I am willing to see invention in simple 
things, where they may be carried away by that 
very unfortunate phrase of Mr. Justice Douglas, 
that only a spark of genius is invention. If that is 
true, God help us, because then some of our most 
valuable inventions, including the zipper, would 
never have been sustained. 

Gs Se as GS ae 

I am making this statement so that you will 
understand that so far as 1 am concerned, while I 
am willing to correct an error, a palpable error, or 
a gross error of the Patent [432] Office, I am not 
going to re-argue whether they were right or wrong 
in claiming a distinction in the patent in suit from 
the references which are in the file wrapper. That 
does not mean to say that you cannot use the file 
wrapper. 

Ineidentally, the file wrapper was not introduced, 
was it? There was some reference to the file wrap- 
per, but I don’t remember that it was introduced. 

The Clerk: It was introduced, your Honor. 

The Court: I beg pardon? 

The Court: The file wrapper was introduced 
as Exhibit E. 

The Court: Was it? 

Mr. Harris: Yes. 

The Court: Then evidently that is something T 
slipped up on. I didn’t remember it. 

Mr. Lewis E. Lyon: It is in evidence, your 
Honor. 

The Court: Evidently, I got interested in some- 
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thing else, because I did not look at it. But that 
is all might. I will study it further. 

However, you cannot use the file wrapper to limit 
the scope of the invention. For instance, I have 
referred to the Joyce patent, in which the file wrap- 
per was used very effectively to show that the claim 
was narrow, and that what Mr. Joyce was trying 
to do was to recapture something that was either 
abandoned or denied to him in the proceedings 
before the Patent Office. [433] 

So, to get back to the proposition, you are en- 
titled to the prima facie presumption that when 
they said that this is invention over Loskamp, 
Nichols, Glidden, Blum, Howard, Thomson, Kell- 
gren, Swartz and Bergstein, you are entitled to the 
prima facie presumption that they were correct. 

So for the present, at least, you may, if you 
want to, refer to them generally, but I am more 
interested in the five patents in the prior art, 
Ruttan, Nifong, Roehrl, Ewart and Johnson, which 
are offered as anticipatory, and which were not 
among the references given by the Patent Office. 

Then, of course, you will have the reply, and 
we will see what counsel says, and I will tell you, 
when your turn comes, whether I desire any com- 
ment on the others. 

Mr. Lewis E. Lyon: Your Honor, I am certainly 
in full aceord with this court’s position with respect 
to the patent law, and how that patent law should 
be construed, and as far as the flash of genius 
doctrine is concerned, unfortunately set forth in 
the Supreme Court’s decision referred to, that is 
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a manner of approach to the question of patent- 
ability or invention that has been dealt out, in my 
opinion, in the patent law, in the 1953 Patent Act, 
where Congress wrote into the new law a statement 
that 1t is immaterial, in construing a patent, as to 
the method in which the invention was derived, and 
in session has particularly stated that they made 
that amendment to the patent law to set aside the 
doctrine of flash [434] of genius, announced by the 
Supreme Court in the case referred to. 

I believe firmly in the patent system. I believe 
that our reason for advancement in this country, or 
one of the reasons, beyond that of other countries 
on the face of the earth, has been our willingness 
to give to those people who have spent their time 
to advance this country, the reward to which they 
are entitled. 

In this ease it is the plaintiffs’ position that there 
existed no practical method of securing cans in 
end-to-end relation prior to Paulueci’s invention, 
and, particularly, there was no practical or success- 
ful invention existing of securing cans together in 
end-to-end relation through the use of a plastic tape 
prior to Paulueci’s invention. [435] 

Go @S ae Fe 2p 

Now, the machine that was offered here in court, 
and which does work,—at least, it works to produce 
the stretched tape operation, as the defendant is 
using it in the producing of its taped samples as 
shown by Exhibits 25, 9-A, 10-A, and so forth 
throughout this record, is not the machine of the 
Johnson patent. 
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Tt is not the machine of the Johnson patent be- 
cause it was testified before this court by the wit- 
nesses testifying [436] with respect to the machine 
which they used, that they had to have, in order 
to have the machine work, this so-called pre-strip- 
ping roller, which is the roller shown in Exhibits 
X to X-4, inclusive, which pulls out this starting 
piece of tape, so that the machine will operate. The 
witnesses testified that that pre-stripping roller was 
necessary, a necessary part of the operation of that 
machine, and that the machine would not operate 
Wert out it, 

The Johnson patent does not have any such strip- 
ping roller in it, or pre-stripping roller in it. The 
Johnson patent further fails entirely, in that it 
does not have a means in that device, including a 
spring or spring operated clutch or ratchet mecha- 
nism for determining the amount of tension re- 
quired in order to perform properly this taping 
operation. That that tension is an absolute essen- 
tial to the successful carrying out of this operation 
could be no more firmly proven than by the fact 
and testimony of the witnesses here in court that 
the machine shown in the photographs Exhibits 
21-A to -G, inclusive, did not work because it was 
out of adjustment when it was here in court. And 
how was it out of adjustment? It was out of ad- 
justment in determining correctly the amount of 
tension required to be placed upon the tape in order 
to stretch the center portion of the tape so that it 
will pass around the beads, and it does not do that, 
as shown here in court, as shown in Exhibit 22. 
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But it does do it when it is [487] correctly adjusted, 
as shown by the other exhibits, where the operation 
is shown to have been successfully performed. 

There could be no question but what a machine 
ean be produced, and which will operate to unsuc- 
cessfully apply tape, and which does not infringe 
the Paulueci patent, because it does not perform 
the operation in accordance with claim 1 thereof, of 
putting -that amount of tension thereon to stretch 
the tape around the beads. 

Now, there is absolutely no suggestion in the 
Johnson patent, and in the entire specification, of 
any requirement for tension—not a word—and the 
Johnson patent that I am referring to and have 
been referring to here is the Johnson patent No. 
2,652,166, which is Exhibit 8. [438] 


we GG G> uw fo 


The next patent of the five is the Nifong patent. 
That patent is Exhibit K. The Ruttan patent was 
Exhibit G. Again, there is not a thing in the Nifong 
patent, not a word throughout its entire description, 
of putting tension upon a pressure sensitive adhesive 
in a packaging operation in order to stretch a por- 
tion of that pressure sensitive adhesive tape to cause 
that tape to pass around an irregular contour, so 
that you will get, in effect, the welding set forth in 
the Paulicci patent, and as stated by Mr. Paulucci. 
It is absolutely silent upon any such method of op- 
eration. [439] 
a> oe G8 Se by 

There is no way of telling. In fact, you could not 
tell today from Exhibit 22 whether that Exhibit 22 
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would stay together in the market, or whether it 
would be subject to the objection, which the evi- 
dence shows, of coming apart, so that the salesmen, 
like of the plaintiffs’, would have to go around with 
a pocketfull of tape to the stores and rehook the 
cans together. [442] 

fe 8S Be ae 

We start out with the defendant manufacturing 
and selling a product, as shown by Exhibits 54 and 
55, that is, products set up as combination [446] 
dinners in eartons, and that the plaintiff brought out 
and placed upon the market a one cent sale item as 
illustrated by Exhibit 11. 

Now, it is not the plaintiff’s position that the plain- 
tiff has any exclusive right to a combination sale or 
to a one cent sale item. One cent sales have been 
going on as long as I can remember, and that is of 
selling two items for the price of one, plus one cent. 
That is not the position. 

The defendant then brought out a one cent sale. 
J was wrong on Exhibit 11, because that is not the 
one cent sale can. I meant Exhibit 44 is the one cent 
sale item of the plaintiffs, and the one cent sale item 
of the defendant is illustrated by Exhibit 18. 

Now, so far as those two items are concerned, I do 
not believe personally that there is any possibility of 
a normal prudent purchascr, exereising ordinary 
eare, confusing one of those products for the other. 
And that is as far as Exhibits 13 and 44 are con- 
eerned. The business was carried onin that way. [447] 
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Mr. Lewis KE. Lyon: And my point is that no one 
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has a right to a particular color. That is the law. The 
proposition that I state here, however, is not that 
we have a proposition of a color, but we have a dis- 
tinct copying of a color combination, or color com- 
binations, for the purpose, and for one purpose only. 
T submit that if you were familiar with the purchas- 
ing of these three products of the plaintiffs, and you 
walked into a store and you saw these three other 
products on the stand, that even as a prudent pur- 
chaser you would be apt to pick up this product in 
mistake for that one. 

Tn faet, I have had a hard time keeping them sep- 
arated here. 

The Court: While, of course, it is not necessary 
that actual confusion of source be shown, there is no 
evidence in the record of actual confusion of souree. 

Mr. Lewis E. Lyon: No, your Honor, and it is 
not necessary, according to the eases. [451] 
qo a SR SS 

Mr. Harris: As to apparatus claims 2 and 3, the 
plaintiffs have coneeded that they are not infringed. 
Therefore, the issue of infringement is not before the 
court. 

The Court: Are you talking about—— 

Mr. Harris: I am talking about apparatus claims 
2 and 3, your Honor. The only issue as to those claims 
is as to their validity. And just to eomplete—— 

The Court: I don’t see how claims 2 and 35 are 
before the court at all, if they are not urging their 
infringement. You are not entitled to a declaration 
of infringement unless you admit that you are fol- 
lowing it. In other words, when, because of your sug- 
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gestion in your memorandum, I asked the plaintiffs 
to limit themselves to claim 1, then you cannot 
broaden it by keeping claims 2 and 3 in the ease, be- 
cause you are not entitled to a declaration where they 
are not claiming it. There must be a claim. If they 
are not claiming that you are infringing, you are 
not entitled to bring them into court and have them 
litigate with you an abstract proposition. 

Mr. Harris: Of course, your Honor, we filed a 
counterclaim for a declaratory judgment. [467] 

The Court: I know, but that does not make any 
difference. You remember, it took us a long time to 
get the Supreme Court to even concede that you 
eould determine validity, even though you found 
non-infringement. 

The Supreme Court finally said we could do it. 
Tn fact, the Supreme Court has said specifically that 
a declaratory judgment has not broadened jurisdic- 
tion, and when they bring into court one elaim, you 
eannot say, “All right, you brought in one claim, I 
will bring in Claim 2,” unless you charge yourself 
with infringement. You remember, in one of the ear- 
hest cases in which I wrote an opinion many years 
ago, the Ballard case, I pointed to the fact that a 
person cannot have a declaration of invalidity un- 
less he charges himself with some act of infringe- 
ment. Otherwise the matter is not before the court. 

Mr. Harris: Well, we certainly do not charge our- 
selves with any infringement. 

The Court: All right. Then you have no right to 
bring that in. Then you should have insisted—I will 
not say you should have insisted, because I would 
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have asked that question anyway, because I know of 
those cases, but you cannot by a counter-claim ask 
me to determine an abstract proposition. There must 
be a dispute. I have written probably more on decla- 
ratory judgment than anyone in this community, 
anyway. Long before it was put into the federal sys- 
tem, I advocated [468] it and wrote on it, when it 
was a part of California law, and later on, after it 
was put into the system, at the request of Presiding 
Judge Wilbur, I gave a lecture on declaratory judg- 
ment. I wrote several opinions which were commen- 
ted on by the late Professor Borchard in his book, 
and the sine qua non of the right of a court to make 
a declaration is there must be a dispute between the 
parties. 

Now, if they are not charging you with infringing 
claims 2 and 3, there can be no dispute, and I cannot 
take any jurisdiction under the counter-claim be- 
cause the counter-claim does not arise out of any 
transaction. They have limited themselves to claim 
1, so this lawswit must be determined on that basis. 

You could not bring an individual action just to 
declare those two invalid unless they charged you 
with infringement. They are not charging you with 
infringement. 

Mr. Harris: They have in the past, your Honor. 

The Court: That does not make any difference. 
* £ &€ F 

The Court: Let me ask you one question: You 
made a remark to the effect that there 1s no stretch- 
ing of the tape [469] either before or after. 

As I read the claim, and I have marked it up the 


520 Oriental Foods, Ine., vs. 


way you did, and I have split it into the four ele- 
ments, and marked them 1, 2, 3 and 4,—the first one 
is alinement. The point you have referred to is that 
it is not a part of your method or process. I like your 
word “method” better than ‘‘process’’, because 
‘‘nrocess” is used more in a chemical sense, in com- 
bining things. 

The second element is stretching. 

The third element is not stretching, it is pulling. 

My. Harris: It is pulling to put the tape in a 
stretched condition. It is pulling to stretch. It says 
So. 

The Court: No, it says, “pulling on the portion of 
said tape not secured to said can in a direction sub- 
stantially tangential to the periphery of the cans to 
place same in a stretched condition.” 

Myr. Harris: That is my point. It is a stretched 
condition. The third point is stretching also, to pull 
the tape to a point where it stretches. Then the last 
element, of course, is rotating while the tape is so 
stretched. 

The Court: Well, vour operation includes aline- 
ment of the cans. Otherwise, you could not tape them. 

Mr. Harris: Certainly, we aline the cans. 

The Court: It includes rotation. 

Mr. Harris: It includes rotation. [470] 

The Court: You rotate them, because otherwise 
you would not get the benefit of the machine opera- 
tion. You would have like a mechanical operation, 
where vou would be turning and covering at the 
same time. 
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Myr. Harris: That is right, your Honor. We do 
that. 

The Court: I am trying to understand your con- 
tentions. 

Mr. Harris: Yes, your Honor. 

The Court: So the only elements you claim are 
not in your operations are 3 and 4; is that it? 

Mr. Harris: 3 and 4. 

The Court: Or 2 and 3? 

My. Harris: 2 and 3, your Honor, yes. 

The Court: 2 and 3, the stretching and the pulling. 

Mr. Harris: Of course, even in element 4, we say 
that there is no evidence that we rotate the cans while 
the tape is stretched. In our machine these buffing 
rollers press the tape down onto the cans. So even 
in element 4 we don’t practice the method of the 
patent in suit. 

The Court: All right. [471] 
a OP FS Bo we 

Mr. Harris: Now, going back to the matter of 
claim 1 of the patent in suit, we suggest, if the court 
please, that this claim is purely invalid for several 
reasons. As has been indicated, both the plaintiffs 
and the defendant were hand taping cans as early 
as 1949, which is almost three years prior to the 
filing of the application for this patent in suit. 

The evidence shows that in that hand operation 
by both the plaintiffs and the defendant, they put 
the tape on the cans, they pulled the tape tight, and 
rotated the cans, holding the tape under tension to 
make the tape go on there tight. Both the plain- 
tiffs and the defendant did that. [472] 
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The only difference that Mr. Paulueci could point 
out between what he had been doing prior to August 
1951, and what he did subsequent to that date, that 
being the date when he says he invented this method, 
was that after August of 1951 they used more ten- 
sion in applying the tape to the cans. 

The Court: Jt is a principle of patent law that 
the substitution of a mechanical action to a manual 
operation is permissible, and does not fall within 
the doctrine of equivalence. 

Mr. Harris: That is true, your Honor, but my 
point is this: My point is that the only difference 
between what Mr. Paulucci was doing before he 
made the alleged invention and after the invention 
was that he was pulling the tape tighter. 

The Court: But that little difference may spell 
invention. 

Mr. Lewis E. Lyon: Right. [473] 
ao RS Be GS Be 

Mr. Harris: My point here, if the court please, 
was simply that claim 1 is invalid because if this 
matter of tension is important, as the plaintiff says 
1t is, then the claim fails to say how mueh tension. 
There is no statement as to how much tension must 
be applied to accomplish the desired results. That 
was the point there. 

Then in going on to this matter of tension, 
further, I call the court’s attention to the Nifong 
patent, No. 2,120,504, which is Defendant’s Exhibit 
KK, which is very pertinent to this inquiry we have 
here. 

This Nifong patent covers a can banding machine, 
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as the [477] witnesses have called the machine of 
this type involved here, a machine for applying 
resilient cellophane, sticky cellophane tape to cans, 
and it has these elements, this machine: 

First of all, as shown in the drawings, it apphes 
to tobacco cans, as shown in Figure 11 of the 
patent. : 

The Court: It is quite an elaborate piece of 
machinery, the Nifong patent. 

Myr. Harris: It is an elaborate piece of machin- 
ery, but the essence of it is very simple, your 
Honor, and I would like to speak briefly to it, be- 
eause it is of importance here. 

The Court: What figure are you referring to? 
There are so many in that patent. 

Mr. Harris: Figure 11. Take sheet 6 of the 
drawings of the patent, if the court please. 

The Court: Yes, it is a very elaborate patent. 

My. Harris: There in Figure 11 on sheet 6 your 
Honor will see the tobacco eans at the bottom dotted 
in. The patent also says, of course, that we may 
use this machine to tape round cans instead of odd 
shaped cans like shown here. 

Then in the upper figure, Figure 10, it shows the 
line of tape going around the tortuous path around 
these rollers, and finally being made into a loop 
around the cans. But the point is that this patent 
was a machine whereby the can is supported on its 
end, the tape was tacked down on the ean auto- 
matically, then the can was rotated to pull the tape 
out [478] and apply it to the can. And the patent 
teaches very clearly the importance of applying 
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tension to that tape while you are taping the can 
to make it go on right. 

That is referred to in several places in the patent. 
I would like to read, in particular, from page 6, 
eolumn 2, lines 26 to 30, where the patent says: 

“Particular attention is called to the fact that 
the tape 87 having the adhesive thereon is held 
taut at a substantially uniform tension during the 
entire revolution of the ean, and this aids materially 
in the proper application of the tape.” 

It puts the tape under tension, and a special 
mechanism is provided for in the patent to cover 
that. In fact, claim 51 of the patent, the Nifong 
patent, states in its last clement, “effecting a re- 
tarding paying out action of the strip”—that is the 
tape—“during the winding action for placing the 
strip” or tape “under tension, and severing the 
Sion 

In other words, this Nifong patent teaches that 
if you want to tape a can, you apply the tape to the 
can, vou rotate the ean with the tape under tension, 
and that apphes the tape to the can. And the in- 
tension and motive is implicit in this patent, and 
its whole disclosure and claims teach that. 

The Court: But Nifong is a very claborate 
patent, which covers the machine to achieve the 
results, as well as the [479] method. 

Mr. Harris: The claims cover the method as 
well, your Honor. 

The Court: Yes, T know, but it is an elaborate 
machine. 

Of course, it is very easy at times, especially in 
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a combination patent—and we are dealing with a 
method patent—to find scattered somewhere here 
and there some of the elements. In fact, this is so 
common that we have a name for it now, a mosaic 
defense. In fact, I amused myself once in one of 
my opinions by trying to find who first used it. I 
had to go back early to somebody back in 12 Fed- 
eral, who first used the expression. You can take 
several elements in a combination, and by taking 
them separately you can find that each of them 
may have been used somewhere else. The question 
ultimately, when you are dealing with a combina- 
tion, is not whether each of them—I think I said 
that myself in one of the last opinions I wrote—it 
isn’t so much a question of whether each of them 
separately can be found somewhere else. The ques- 
tion is whether anyone before had combined them 
in this manner, so that they achieve a result not 
achieved before. 

Mr. Harris: Exactly, your Honor, and I would 
be the first to concede that this Nifong patent does 
not teach step 2 of the patent in suit, which is pre- 
stretching the tape before it is applied to the can. 

However, if the plaintiff tries to expand claim 1 
of the patent in suit to cover any taping by which 
he taped two cans together, by just putting tape 
on the cans, then this Nifong patent covers that 
exactly. 

The Court: Of course, what he is claiming is 
the method described in that patent, and the four 
elements of it in combination. He is not waiving 
any, and he is not claiming that your process or 
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your method eliminates any of them, because there 
has been no statement about equivalence, because, 
if he were, he would have to argue that you have 
substituted something else that takes the place of 
what you dropped. He is claiming your process 
is identical because it involves the same elements. 

Mr. Harris: And my point has been, of course, 
your Honor, that there is no proof that our appa- 
ratus, the method we use, does include those ele- 
ments. But may I go on? [481] 
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Mr. Uarris: Yes, your Honor. My next point 
as to the patent issues is that we suggest, if the 
court please, that claim 1, the method claim, is 
clearly invalid in view of this Johnson patent, 
which is Defendant’s Exhibit S. 

The witness Peterson, on eross examination by 
Mr. Lyon, [483] pointed out the complete identity 
between this Johnson patent and the mechanism 
that was set up at Chun King, and also the identity 
of this Johnson patent with the machine here in 
suit. The witness Johnson further showed the 
identity of the construction and operation of this 
Johnson patent, Exhibit S, to the construction and 
operation of the very machine that the defendant 
is using, and the similarities between the construc- 
tion shown in this patent and its method of opera- 
tion and that of the defendant’s machine must be 
self-evident to the court, because you could almost 
take these drawings and lay them on the defend- 
ant’s machine. 

This has all the elements in the defendant’s ma- 
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chine, and, in that connection, I point out that in 
Figure 7 of this Johnson patent it shows an idler 
roller, No. 122, which has just the same function as 
the idler roller in the defendant’s machine, that is, 
the pre-stripping roller of the defendant’s machine 
in which the tape is stripped off the reel or the roll 
first. 

Tt also in that same figure has this ratchet, which 
is numbered 121, which is the full equivalent in 
every way of the ratchet and clutch in the defend- 
ant’s machine. 

This patent shows the very mechanism, as the 
court will remember, the very mechanism that was 
used in the original design in 1950 in the first proto- 
type machine that was sent up to the Chun King 
Sales Company by the Minnesota Mining & [484] 
Manufacturing Company of Minneapolis, Minne- 
sota. 

At any rate, the testimony and the evidence shows 
that this patent shows substantially the same con- 
struction, and the same method of operation as 
that of the defendant’s machine. 

Now, either we say this patent invalidates the 
patent in suit, or the patent in suit is not infringed 
by the defendant’s machine. 

Things that are equal to the same thing are equal 
to each other. And if this is equal to the defend- 
ant’s machine, and if the defendant’s machine in- 
fringes the patent in suit, then this particular pat- 
ent anticipates the patent in suit. 

The Court: I cannot conceive that the Patent 
Office did not have cognizance of that patent, be- 
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cause they were pending at or about the same time. 

Mr. Lewis EX. Lyon: They were. 

Mr. Harris: This patent was not cited in con- 
nection with 11. 

The Court: I know it wasn’t cited, but they were 
pending. In the Paulucci patent, the application 
was filed May 14, 1952, and was granted May 25, 
1954, which is about par on the course,—two years. 
The Johnson patent was filed May 29, 1950, and 
granted on September 15, 1953, so they overlapped 
each other there. For at least one year they were 
both pending. 

Mr. Harris: We suggest, if the court please, that 
this [485] patent and the Nifong patent, being very 
close to the patent in suit, 


The Court: Coming close does not solve the 
problem, if there is a little bit of difference. 

My. Harris: There is a little difference, your 
Honor, and I suggest to the court that in the 
Johnson patent, as in the defendant’s machine, 
there is no preliminary stretching of the tape before 
it is applied to the cans. 

The Court: On the Johnson patent the empha- 
sis is on the pivoted arm. 

Mr. Harris: Yes. In the Johnson patent there 
is no preliminary stretching of the tape, just as in 
the defendant’s machine there is no preliminary 
stretching of the tape, which is element 2 of the 
patent in suit. 

We say either we do not infringe the patent, 
or the patent is invalid in view of the Johnson 


Chun King Sales, ine., et al. 029 


patent. That is the long and short of our argument 
on the Johnson patent. 

The Court: All right. [486] 
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Mr. Lewis E. Lyon: Getting on to one other 
point, and I think that there is very little I need 
to touch upon that, and that is the question of the 
Nifong patent and the Johnson patent. As to the 
Johnson patent, if it was ever proved that the 
Minnesota Mining & Manufacting Company did not 
have a [503] machine that would meet this problem, 
it is found in the letters and correspondence be- 
tween the Minnesota Mining & Manufacturing Com- 
pany and Chun King, and the Minnesota Mining & 
Manufacturing Company is the assignee of the 
Johnson patent in question. 


Further than that, there is absolutely no mention 
in the Johnson patent of stretching the tape around 
the bead of a can, or of stretching it or of taking 
that degree of tension that is required to produce 
this new result testified to by Mr. Paulucci of 
actually welding the cans together. * * * * * [504] 
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ORIENTAL FOODS, INC., Appellee. 


CONCISE STATEMENT OF POINTS UPON 
WHICH PLAINTIFFS-APPELLANTS IN- 
TEND TO RELY UPON APPEAL 
ASSIGNMENT OF ERRORS 


1. 
The judgment of the District Court errs in ad- 
judging that defendant has not competed unfairly 
with plaintiffs. (Paragraph 4 of the Judgment.) 


Bs 

The District Court erred in holding that prospec- 
tive purchasers of defendant’s merchandise are not 
likely to be confused with the products of plaintiffs 


because of the similarity in dress, label, color and 
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appearance of the defendant’s product brought out 
in, after and in imitation of plaintiffs’ products. 
(Finding of Fact 26). 

3. 

The District Court erred in holding that the labels 
of the defendant do not simulate in lettering, form, 
colors, picture, script and combination of words, the 
labels of plaintiffs. (Finding of Fact 28). 


4, 

The District Court erred in holding that by com- 
parison of the “tout ensemble” the labels of the de- 
fendant are not confusingly similar to the labels of 
the plaintiffs. (Finding of Fact 29). 

5. 

The District Court erred in failing to give to plain- 
tiffs relief for unfair competition, particularly in 
view of the Finding of the District Court that a 
easual buyer not buying by brand name would pick 
up one can for another. (Finding of Fact 30). 


6. 

The District Court erred in finding that a buyer 
who looked for Chun King brand cans would not be 
likely to pick up Jan-U-Wine brand cans. (Finding 
of Fact 31). 

qf, 

The District Court erred in its Conclusion of Law 
that the defendant has not competed unfairly with 
plaintiffs and in its Conclusion of Law that the plain- 
tiffs recover nothing by virtue of their second cause 
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qn 


of action for unfair competition. Conclusions of Law 
VWeand VI.) 
8. 

The District Court erred in disregarding the undis- 
criminating prospective purchaser and in judging 
the plaintiffs’ cause of action solely upon the basis of 
a comparison of the brand names without regard to 
the make up and combination of figures, script and 
coloring of the labels of plaintiffs and defendant. 


), 

The District Court in its Memorandum in this ac- 
tion erred completely in holding that the law pro- 
tects the defendant in the matter of its unfair ecom- 
petition because, broadly the defendant was the first 
on the market in the sale of Chinese-American type 
foods without regard to the showing that the de- 
fendant by plan followed precisely the change and 
changing of labels of the plaintiffs and brought out 
labels for its cans in precise duplication of the 
labels of plaintiffs, one following the other. 


Dated: April 13, 1956. 


LYON & LYON 
/s/ By ROBERT DOUGLAS LYON 
Attorneys for Plaintiffs- 
Appellants 


Affidavit of Service by Mail Attached. 


[Endorsed]: Filed April 16, 1956. Paul P. 
O’Brien, Clerk. 
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STATEMENT OF POINTS ON APPEAL UN- 
DER RULE 17(6) BY APPELLANT ORI- 
ENTAL FOODS, INC. 


Defendant-appellant Oriental Foods, Inc., in ae- 
cordance with Rule 17(6) of this Court, hereby pro- 
vides its statement of points upon which it intends 
to rely on its appeal in the above-entitled action, as 
follows: 

1. 

Claim 1 of Paulucei patent No. 2,679,281 in suit 
is not infringed by defendant’s method of joining 
together cans in end-to-end relationship. 


2. 

Said claim 1 is limited to a specific method, in- 
volving a series of steps, in a stated sequence, which 
ineludes the step of “stretching a portion of a 
slightly resilient sticky tape and applying said por- 
tion of said tape over portions of the abutting beads 
and adjacent side walls of said cans while said tape 
is in stretched condition to secure said cans to- 
gether,” followed by pulling on the end of the tape 
and rotating the cans, to tape the cans together. 


9 
Oe. 


The method used by defendant, and held to con- 
stitute infrigement of said claim 1, does not involve 
the step of said claim 1 above quoted. 
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4, 

The record is devoid of any showing that the 
method claimed in said claim 1 has ever been used in 
the commercial practice of joining two cans together, 
even by the plaintiff in its own operations. 


D. 

The file history of Paulucci patent No. 2,679,281 
shows an attempt by Paulueci to obtain allowance of 
a claim free from the limitation of the step above 
quoted, and the refusal by the Patent Office to allow 
such a claim. For this and other reasons, plaintiffs 
are estopped from receiving the benefit of any in- 
terpretation of said claim 1 which ignores the limi- 
tation of the above quoted step. 


6. 

More than one year prior to the date of filing of 
the application for patent No. 2,679,281 the plain- 
tiff Chun King Sales, Ine. utilized in its commercial 
operations a method which completely anticipates 
the method claimed in said claim 1, if the above 
quoted step is ignored, and sold in the open market 
cans fastened together in end-to-end relationship 
by the utilization of said method. The use of a 
method in packaging goods for commercial sale more 
than one year prior to the filing date of a patent ap- 
plication stands as a one year public use bar there- 
against, as a matter of law. 


ie 
Any interpretation of said claim 1 which would 
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support a holding of infringement by defendant’s 
use of its method would make the elaim invalid by 
reason of a prior public use bar. It would make said 
elaim directly readable upon the commercial prac- 
tice of plaintiff Chun King Sales, Inc. and others 
more than a year before the Paulucei application 
was filed. 
8. 

The patentee Paulucci never made oath to being 
the first inventor of any method of taping together 
two cans in end-to-end relationship which did not 
include the limitation of claim 1 hereinabove quoted. 


%. 

Any interpretation of said claim which eliminates 
the limitation of the step above quoted renders said 
elaim invalid by reason of anticipation by the prior 
art patents of record and for lack of invention. 


10. 

The taping together of cans in end-to-end relation- 
ship with the Dellenbarger machine, as employed 
by the defendant, does not constitute an infringe- 
ment of claim 1 of patent No. 2,679,281, in suit. 


11. 

Claim 1 of the patent in suit lacks invention and 
is invalid over prior patents, prior publications and 
prior public use. The Patent Office was never advised 
about the prior public use. 


12. 
The District Court erred in failing and refusing 


536 Oriental Foods, Inc., vs. 


to make appropriate findings of fact, conclusions of 
law, and to render judgment as to the invalidity and 
lack of infringement of claims 2 and 3 of patent 
No. 2,679,281. A ruling thereon was required by the 
defendant’s counterclaim. 


13 
The District Court erred in failing to hold claims 
2 and 3 invalid by reason of prior art and prior pub- 
lic use, prior to Paulucci’s alleged date of invention 
or more than one year before his filing date, or both. 


14. 
Defendant was entitled to judgment on its coun- 
terclaim. 
15. 
The District Court erred: 


(a) in holding claim 1 of the patent in suit valid 
and infringed; 

(b) in not holding such claim and each of the 
claims of the patent in suit invalid and not infringed ; 


(c) in not dismissing the complaint for want of 
equity, with costs to defendant; 

(d) in signing and entering the Findings of Fact 
and Conclusions of Law herein; and the subsequent 
entry of an interlocutory decree in favor of the 
plaintiffs, holding claim 1 of the patent in suit valid 
and infringed and ordering an injunction and ac- 
counting ; 


(e) in dismissing defendant’s counterclaim; and 


(f) in awarding costs to plaintiffs. 
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16. 
The District Court erred in the specific factual 
findings set forth in Findings of Fact 6, 7, 8, 9, 10, 11, 
3, 45, 16, 17, 18, 19, 20, 21, 22, 23, 24, and 25. 


ay 
The District Court erred in failing and refusing 
to find and adjudge that defendant has not infringed 
claims 2 and 3 of patent No. 2,679,281 in suit. 


ise 
The District Court erred in failing and refusing 
to find and adjudge that claims 2 and 3 of patent No. 
2,679,281 in suit are invalid. 


1S: 
The District Court erred in failing and refusing 
to find and adjudge that the hand-taping operations 


of the defendant do not infringe claim 1 of patent 
No. 2,679,281 in suit. 


Dated: May 8, 1956. 


HARRIS, KIECH, FOSTER 

& HARRIS, 
FORD HARRIS, JR., 
WALTON EUGENE TINSLEY, 


/s/ By FORD HARRIS, JR., 
Attorneys for Appellant, 
Oriental Foods, Ine. 


Affidavit of Service by Mail Attached. 


[Endorsed]: Filed May 9, 1956. Paul P. O’Brien, 
Clerk. | 


